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PREFAGE TO THE THIRD EDITION. 


The Second Edition of the Madras Hindu Religious 
Endowments Act was published in 1931. In 1939, the 
Popular Ministry which was then in office, proposed 
certain important amendments to the Act of 1927, with a 
view to improving the administration of the endowments | 
in the Province. Before the bill giving effect to the 
proposals was ready, the Ministry went out of office. 
Some time later, the Advisory Government appointed, a 
non-official committee and asked them to report on the 
changes considered necessary. The Gommittee’s recom- 
mendations in respect of certain changes considered to be 
immediately necessary were embodied in the Act of 
1944. The other recommendations of the Gommittee 
were carefully examined by the Government and as a 
result of this the Amending Act of 1946 was enacted. 
This Act contains important amendments of a far 
reaching nature and these have been fully noticed in 
this book. 

The case-law has been brought up to grst August, 
1946, and the rules have been made up-to-date. Some 
Acts which willbe: be aa ubeshave-beert- ‘published 
in the appendices: "+ Se. se ee 
6th September, 1946. a is i e 
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l THE 
MADRAS RELIGIOUS ENDOWMENTS ACT 


(ACT II OF 1927) 








[Tue Mapras Hinpu RELIGIOUS ENDOWMENTS Act, 1926: 
Amended, Madras Acts I of 1928, V of 1929, IV of 
1930, XI of 1931, XI of 1934, XII of 1935, XX 

of 1938, XXII of 1939. V of 1944 and 
X of 1946. 


INTRODUCTION. 

By nature and constitution the East is characterised by 
religion and philosophy, and among Eastem 
India, a land of people the Indians are pre-eminently religious. 
religion and religious Gifts for religion and charitable purposes have 

endowments. x z 5 
always been considered in India as the most 
sacred duty of ‘man. Almost every Indian, whether Hindu or 
Muhammadan, makes some kind of gift, small or great, during his 
lifetime in the hope of securing a better state of existence in the 
life to come. This constitutional predilection and devotion to 
religion impels even the half-starving Indians of to-day to make 
the beggar at his door a partner in his scanty means earned with 
hard toil in famine times. Even mere show of religion commands 
respect, as is evinced by the reception accorded to the so-called 
mendicants by almost every Indian household. India may rightiy 
be styled as the land of temples. Every town and every village has 
its own gods and goddesses, with large endowments for the due 

performance of their daily rites and ceremonies. 

The proper maintenance of the temples and the due adminis- 
tration of their endowments have always been 
Maintenance _ of considered in India as one of the primary 
semple ana peamine functions of the State. Under Hindu Rule, 
a function of the State. the Rajas exercised through their officers real 
: and direct control over all religious institutions 
and endowments. The supervision of temple management was and 
is recognised in every Native State to be one of the essential func- 
tions of Government. As instances in point, the Native States of 
Mysore, Travancore, Pudukottah and Cochin may be mentioned. 
Onde anaa The Native Rajas were deeply interested in 
Rajas. the well-being and the advancement of Hindu 
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religious institutions. Many of these institutions had been founded 
and endowed by their ancestors, and most, if not all, of them con- 
tinued to secure periodically pecuniary contributions from the State.. 
Even under Muhammadan Rule, this duty 
(ii) under Muham- of the State was not completely ignored 
madan rulers. Except during periods when religious intoler- 
ance was at its worst, the Muhammadan Rulers of India considered 
it expedient to make some provision against the deterioration or 
decay of Hindu temples by neglect or peculation, and in some 
instances even added to their endowments. 
(iii) under the British Under British Rule, there was for many years 
ras iy perulations! no enactment or regulation bearing on the 
management of Hindu temples. Regulation 
XXX of 1810 in Bengal and Regulation VII of 1817 in Madras 
had the obvious intention and effect of continuing and maintaining 
the policies that had been in vogue under the Hindu and Mussal- 
man Rulers. Not only was there a distinct recognition of the 
principle that it was a duty incumbent on Government to keep a 
strict watch over religious trusts and endowments, but practical 
effect was given to this principle by the exercise of efficient ard 
stringent control over the management of Hindu temples through 
the instrumentality of the officers of the State. 
Early Government From 1817 to 1842, there was general satisfac- 
management tion that Hindu temples were being properly 
managed, and that the danger of temple funds being misappropriated 
by the managers had been reduced to a minimum. The supervision 
exercised by the Government over the management of Hindu 
temples during the period referred to was one of the many acts by 
which Government endeared itself to the hearts of its native subjects. 
This system of active supervision continued up to 1839.1 


On or about 1839 an agitation was set on foot by the Christian 
missionaries that it was not one of the functions of a Christian 
Government to administer Hindu endowments and provide for the 
maintenance of Hindu temples and Muhammadan mosques. This, 
combined with other cases, to which we shall refer presently led 
to the gradual withdrawal of the Government management of 
Hindu and Muhammadan religious endowments. 


Even before the complete withdrawal of the Government 

: interference with the administration of 

Withdrawal of Gov- Hindu endowments, when the matter was 

ernment management. under the consideration of the Government 

of India and the Board of Directors in England, the best and the 
nn E e TE a e 


ail (1) See Statement of Objects and Reasons to Mr. Muthusami Jyer’s 
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most experienced officers in India saw the danger of such complete 
withdrawal. ; 

Thus Mr. Elliott, member of the Indian Law Commission, in 
a celebrated memorandum submitted to the Government of India, 
dated 1st March, 1845, stated as follows :— 

‘In the preamble of Regulation XIX of 1810 of the Bengal 
Code (with which that of Regulation VII of 1817 of the Madras 
Code corresponds), after reciting that considerable endowments 
have been made for the support of mosques, Hindu temples, etc., 
it is declared to be an important duty of every Government to 
provide that all such endowments shall be applied according to the 
real intent and will of the grantor.” * * * * 

‘Without pronouncing upon the question whether the British 
Government is bound absolutely to maintain the principle set forth 
in the preamble of Regulation XIX of 1810 of the Bengal Code, 
and in that of Regulation VII of 1817, of Madras, it may be 
asserted, that at least it cannot renounce a duty so solemnly 
undertaken, and withdraw its officers from a charge imposed upon 
them under such a sanction, without an adequate provision for the 
due execution of the charge, so far as it has hitherto extended, by 
other agency. Whether Government was right or wrong in prin- 
ciple, in undertaking such a duty and charging its officers with 
such a trust, it would seem that it cannot righteously divest them 
of it where it has been assured, and leave the interests concerned 
without protection.’’? 

Referring to the same matter the Hon’ble Mr. Chalmers 
remarks :—‘‘To make over the funds to the trustees, to be dis- 
sipated at their pleasure in vice and debauchery, will make the 
measure of withdrawing from interference with the religious 
institutions of the country more unpopular than it now is, and will 
be a cause of deep concern to the respectable portion of the native 
community, who will be able to discern no reason why the per- 
manent good of the entire community should not be consulted in 
preference to the temporary gratification of a few individuals.’ 

But the Court of Directors issued strict instructions for the 
immediate withdrawal of all Government interference. 

In a letter to the Madras Government, under date the 10th 
August, 1840, the Governor-General in Council laid down the 
general principles to be observed in accomplishing the object of 
withdrawing the interference of Government and its officers in the 
administration of native religious institutions and the endowments 





(1) Papers submitted to the House of Commcns on Conrection of the 
Government with Idolatry in India—compiled under the orders of the House, 
of Commons, dated 1st August, 1849, pp. 415-416. A 

(2) Ibid., p. 277. x 
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belonging thereto, viz., ‘‘that the administration of the affairs and 
funds of the native religious institutions should be vested in 
individuals professing the faith to which the institutions belong, 
and who may be best qualified to conduct such administration with 
fidelity and regularity, being responsible, together with their sub- 
ordinate officers, to the courts of justice for any breach of the 


duties assumed by them which can be made the grounds of a civil 
action.” 


On the 12th June, 1841, the Madras Government issued 
instructions to the Board of Revenue according to the above 
principles, and on the 5th September, 1843, it was reported to the 
Government of India that the total withdrawal of all interference 
on the part of Government with native religious institutions 
throughout the whole of the province of the Madras Presidency 
had been accomplished; that is to say, all interference with the 
internal administration, and with the expenditure of the revenues, 
and also with the appointment of officers, but without any change 
in the management of lands belonging to such institutions which 
were before under the charge of Government officers, the question 
as to the final disposal of such lands being reserved for the orders 
of the Supreme Government, the net proceeds of the land in the 


meantime being payable to the newly appointed native adminis- 
trators.? 





Details of arrange- (1) The following are the details of the arrange- 
ment under which ment under which the administration of these 
religious endowments endowmınts was handed over to native agency. 
were handed over to The Parliamentary papers relating to Idolatry in 
native agency. India describe the details as follows :— 

“The arrangements which have been made are various. The small 
village pagodas had not generally been under the 


(i) General. charge orp Government oceta, eee where such 
ii) For small pagodas Charge had been assumed, it has been resigned to 
T E S the “Poojaree,” who “fis looked upon in the 


ae light of one of the functionaries entitled to mere 

(iii) For larger temples- fees, with the smith, carpenter, etc.” In the case 
of larger temples with more considerable endowments, two or more of the 
principal inhabitants, including generally the official head of the village or 
the curnum, have been conjoined with the poojaree ina committee or pan- 
chayat. Temples of greater importance, with a reputation and interest 
extending beyond the vicinity, have been placed under the charge of com- 
mittees, composed of persons of weight and influence, selected from among 
the residents within a wider rauge. Endowments belonging to matums_ or 
gooroos, have been left to the care of the parties interested; and institutions 
of which the managers have been usually appointed by such matums, have 
been deemed to need no other superintendence. 


(See Papers submited to the House of Commons on Connection of the 
Government of India with Idolatry or with Mahomedanism compiled under 
orders of the House of Commons, dated 1st August, 1849, pp. 409, 410.) 
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Thus even after the withdrawal of Government Officers from 





. 3 AEA The arrangements for some of the great 

A ESOT pagodas in which the whole Hindu community 

munity is interested, as ™4Y be considered to have an interest, require a 
: more particular notice. 


The celebrated pagoda at Tiruppati, in North Arcot, held in high vener- 
. ation throughout Southern India, and visited by 
(a) Tiruppatitemple. multitudes of pilgrims from all parts, from whose 
offerings, together with contributions from parties 
at a distance, an income is derived, amounting on an average to 1,069,873 
rupees per annum, has been made over to the charge of an individual, the 
mahunt of a college of Byraghees, as sole trustee. Itis from this pagoda 
only that a revenue has been drawn by the State. While the average income 
from offerings has been 1,09,873 rupees, the average disbursements have been 
no more than 32,528 rupees ;-and the large surplus has been carried to the 
account of Government. Less than a third part will suffice for all the 
customary expenses; in the disposal of the surplus he will be lefr, as it 
appears, to his own discretion, without any rules or precedents to’guide him 
or by reference to which he can be made responsible. 


The question of how this surplus revenue should be dealt with is not 
considered in the correspondence. The Collector thus sums up his report, 
adverting to it:— 


“The case is, I trust, fully before the Board, 1st. Theargument, from 
general experience, in favour of a sole manager, the impracticability of a 
joint management on the present occasion, and the confusion that is likely 
to follow it such is attempted, point out the expediency of placing the 
management of the temple, on its being given up by the Government, in the 
hands of one individual. The future will provide for itself, according to the 
circumstances of the times. 2nd. A fitter selection than the mahunt could 
not be made. Inno way mixed up with the service of the temple, at the 
same time deeply interested in its worship and prosperity, identified with 
the tenets of the temple on the Dengala and Vadagala question, looked up to 
and respected by the community in general, and enjoying much personal 
consideration, there is every guarantee that the rights of individuals will 
not be infringed, and that the intere-ts of the temple will be fulfy promoted. 
I have made it a point to ascertain the sentiments of persons in general 
regarding the mahunt, and all concur that the appointment of the mahunt 
would be acceptable and gratifying to all. 

“Under the foregoing considerations I think it desirable that the mahunt 
should be placed in charge of the temple. i 

“The Board fally concurred with the view taken of this subject by the 
Collector, and accordingly recommended that the Tiruppati Pagoda be placed 
under the sole charge of the mahunt and his successors. - 

“The Governor in Council concurred in opinion with the Board of 
Reveuue, that the trust has been consigned to the indiyidual who is in all 
respects, most likely to fulfil the duty undertaken by him with good faith 
and with satisfaction to the geat body of the worshippers. 

“His Lordship in Council observed, that the petitioners, who object to 
the nomination of the mahunt as sole trustee, advance nothing which has 
not already been fully aud carefully considered by the Collector and by the 
Board, and do not suggest any other arrangement which is not more open to 


objection than that now sanctioned. 


“ The Board were directed to instruct-the Acting Collector to carry out 
all arrangements connected with the appointment of the mahunt to his trust, 
with as little delay as practicable.” (Jbid., pp. 410-411.) : 
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Orr the management of these endowments, and 
to be solved after the their handing over the institutions to the 
withdrawal of Govern- Hindu trustees and managers, two important 
ment management. questions remained to be solved. 

(1) The question whether it was not advisable to retain 
the endowment lands under Government 

(a) As regards the management with a view to give due secu- 
EEE GG Tats rity to the ryots, and handing over the 
income alone to the trustees and managers, and (2) the question 
of the disposal of the funds that had accumulated in the course 
of the management of these institutions under Government control. 

Referring to the first of these questions, Mr. Elliott in his 
memorandum above referred to says:— 








The large pagoda at Conjeevaram, in the district of Chingleput, an 
establishment of -great note and considerable 
(b) Conjeevaram. revenue has also been made over to the charge of 
an individual, against the opinion of the Collector, 
who “expressed strongly his conviction of the inexpediency” of such an 
arrangement, on account of the magnitude of the charge, arising from the 
animosity of the two sects concerned in the pagoda. The Board overruled 
the recommendation of the Collector for a committee because they preferred 
individual management and responsibility, considering that such a committee 
as was proposed, constituted of m. mbers from the different parties, could 
notadminister the affairs of the pagoda with peace and good order, and 
because they were of opinion that there were hereditary claims which could 
not justly be set aside. (J/bid., p. 411 ) 
Two other considerable pagodas in this district, i.e., those in Trivellore 
and Sriperumbudur, have likewise been made over 
(c) Tiruvellore. to individuals as dhurmakartas: the first, to the 
(d) Sriperumbudur. jeer or high priest of the institution, ex officio; the 
second, to a person considered to have hereditary 





right 
The cha@ge of the pagoda at Trinomalee, in South Arcot, “or eof the five 
great Siva Pagodas of Southern India,” has been 
(e) Trinomalee. made over toa committee of five native gentle- 
men, residents of Madras, “in the absence of all 
qual'fled parties resident in the district willing to undertake the trust ” “The 
pagoda is situated in a very poor country, and is unsupported by the inhabi- 
tants of the neighbourhood or even of the District,’ while ‘ the inhabitants 
of Madras give great support to the pagoda generally,” and a large part of its 
abe has been acquired by donations from the same quarter. (/bid, pp. 
The great pagoda of Srirangam, in the district of Trichinopoly, has 
been committed to the charge of ‘‘two indepen- 
(f) Srirangam. dent and respectable persons, in conjunction with 
two of the pagoda stalattars, all the four officers 
of that descrintion officiating in the committee in alternate years.” Of the 
two independent trustees, one was formerly nazir of the Zilla Court, and 
now lives on his own means ; the other is a large mirasidar. Both, it is 
said, were appointed with the concurrence of some of the most respectable 
persons connected with the pagoda. The latter 
(a) Rock Fort Temple has been appointed also sole tiustee of the Rock 
in Trichinopoly. Fort Pagoda, in the fort of Trichinopoly. 
Another considerable pagoda in this district has 

likewise been consigned to a single trustee. (Jbid., p. 412.) 
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“The order of the Madras Government, founded upon the 
instructions of the Supreme Government, and approved by the 
Governor-General in Council, directed that lands which had been 
assumed ‘for the purpose of securing the public revenue, or in 
order that protection and justice may be afforded to the ryots,’ 
should not be relinquished. It is, I believe, very generally true 
that the lands belonging to religious establishments which are under 
the management of the revenue officers, were originally assumed, 
because the management of the officers of those establishments was 
found to be detrimental to the interests of the ryots. The security 
of the Government revenue, I apprehend was seldom, if ever, the 
main object for the latter purpose. I do not conceive it to be 
necessary or advisable to retain the management of the lands for 
securing the Government revenue alone; but I concur with the 
Board of Revenue, and the many Collectors who coincide with them, 
in thinking it advisable to retain the management of the lands for 
the sake of the ryots. In my opinion it would be very prejudicial 
to the ryots to make them responsible for the lands which they 
have so long held immediately under Government, with all the 
advantages of a system which provides liberally for adversities of 
season and other misfortunes, and has a considerate regard to their 
means in general, not pressing the demands against them to ex- 
tremity, and freely remitting balances which cannot be immediately 
recovered, to parties without cither the ability or inclination to 
afford them such indulgence, who, having a temporary interest only 
will care nothing for the distress or ruin which sometimes the strict 
exaction of even the legitimate demand is calculated to produce, but 
will enforce it at all events, if they can, regardless of future results 
as affecting either the ryots or the institutions they represent, never 
granting a remission, but having got all that the resources of one 
year will afford, keeping the balance hanging over, to be recovered 
whenever a fortunate season shall furnish the means. In general, 
I think, the change would be much to the disadvantage of the ryots, 
and tend. to their impoverishment. But more especially would this 
be the case were the productiveness of the lands to depend upon 
irrigation. In the case of lands held immediately of Government, 
there is a systematic attention to the means of irrigation; the 
requisite repairs are made promptly and efficiently, and the necessary 
expenses are defrayed with a liberal hand. If an accident occurs 
by the bursting of a tank, the breach of an embankment, or the 
stoppage of a channel, which prevents the irrigation of the lands 
of a village in one season, the crop of that season may be lost, but 
the damage will be repaired before the next arrives. In a village 


belonging to a pagoda, and under the management of its officers, 
on the contrary, such an accident would probably be fatal to its 
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prosperity ; and withoyt an accident of such consequence, it is likely 
that from the neglect of ordinary repairs, the reservoirs and 
channels would gradually go to decay, and the cultivation would 
decline from year to year. It is justly observed by the Collector 
of Chingleput, that “experience has clearly shown that mere pro- 
tection against the demands of unauthorized taxes, is not the only 
point necessary to preserve the actual cultivators and mirasdars, or 
hereditary landlords, from poverty and ruin for, should the con- 
trolling authority neglect the reservoirs or other means of irrigation, 
the cultivator and mirasdar will be equally impoverished, even 
perhaps without having to pay one single rupee of revenue, because 
the land, by cultivating which ‘their daily bread is obtained, must 
in consequency remain fallow, or, should it be cultivated, will not, 
from a deficiency of water, yield a remunerating produce, whilst 
the demand is fixed and unfluctuating. 

“These very causes have led to a great portion of the villages 
being taken out.of the hands of the trustees and their agents; for, 
through their neglect and mismanagement, not only had the revenues 
decreased below the sums required for the maintenance of the 
institutions, but the Government, peishcush or quit-rent remained 
unpaid, while large tracts of land that formerly yielded a suppert 
to the inhabitants, were abandoned. If the decay of the villages, 
and consequent decrease of revenue, affected only the interests of 
the respective institutions, I should be inclined at once to relinquish 
them to the charge of the trustees, but as I conceive the happiness 
and prosperity of a large body of people depend on the continuance 
of the villages under the control of the Government authorities it 
will, I ithink, be inexpedient to relinquish the management of 
them. 72 


Referring to the second question as to the disposal of the 
surplus funds, the Hon’ble Mr. Chamier, in a memorandum sub- 
mitted to the Government of India (dated 13th May, 1844) says:— 

The right of Government to apply these surplus funds to 

purposes of general utility has long since 
(b) Disposal of sur- been distinctly recognised upon a mature 
plus nds ein the deliberation. In their despatch to the 
` Government, dated 9th May, No. 5 of 1838. 

the Honourable Court observe :— 

‘‘Para. 47. These recommendations, which were entirely 
concurred in by your Government, were supported by the following 
observations:—The question is whether it is competent to the 

. Government to inquire into the endowments made by the State in 








(1) Papers submitted to the House of Commons on Connection of the 
-Government of India with Idolatry, or with Mahomedanism, pp. 420-421. 
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former times for religious and charitable purposes; and on dis- 
covering that they are more than sufficient for the particular pur- 
poses intended in making the endowments, to appropriate the sur- 
plus to other purposes by which the community will be benefited, 
instead of letting it be hoarded unprofitably, or applied to the 
private advantage of individuals. It appears to the Board to be 
not only unobjectionable, but positively a duty, on the part of 
Government, to interfere in such a case, and to take the appro- 
priation of the surplus into its own hands. It might, perhaps, be 
applied to public purposes generally; but the Board think it advis- 
able thae it should be appropriated to purposes by which the 
inhabitants of the locality where the endowments were made parti- 
cularly will be benefited. The establishment of schools would seem 
to be a very fit object, as well as the construction of roads and 
bridges. 

‘Para. 48. In these remarks we generally concur. We are 
anxious that the principle hitherto observed, of keeping the pagoda 
funds entirely separate from the Government revenue, should 
be rigidly maintained. We are of opinion that all grants and 
endowments should be, in the first instance, appropriated, if possi- 
ble, to their original purposes; when the funds are more than ade- 
quate to that end, instead of allowing them to accumulate without 
limit, they should be applied to purposes of general utility taking 
care that the particular district in which the endowments are 
situated should derive full benefit from the new appropriation of 
the surplus. 


‘“‘Nor is this the first time that the right has been recognised. 
Its recognition is apparent in the Honourable Court’s Orders of 
the 29th September, 1824, nearly 20 -years ago, where they say :— 


“The difficulty is. how to interfere so as to prevent the mis- 
application of the funds to mischievous purposes, without exciting 
the religious jealousies of the people. But yet we doubt not, that 
a line of conduct may be drawn by which, without infringing our 
religious liberty, or interfering with the most jealous scruples of 
the people, not only evil, where it exists, may be avoided, but some- 
thing useful, especially in the shape of education, may be connected 
with the expenditure of the revenues often very large, of the 
native temples.”’ 


The right, in my opinion, is undeniable, and its exercise called 
for, in order to prevent the funds being misappropriated by the 


' parties to whom the management of the pagodas has been 


transferred. Ñ 


These funds are not private property, and cannot be claimed 
by any one. The grants under which the endowments were origin- 
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ally made were not personal grants to individuals, but intended 
for the maintenance of the institutions and the gratification of the 
people ; and, after all the expenses of repairing the buildings, 
maintaining the establishments, and celebrating the prescribed 
festivals are paid the surplus may, with propriety, be employed in 
useful objects, such as the construction of made and bridges, for 
the benefit of the community. There cannot, indeed, be a more 
legitimate mode of expending it as regards the pagodas, or one 
more acceptable to the people; for whatever improves the com- 
munication with the large towns at which the pagodas are situated 
facilitates the access, and promotes the resort of votaries, to those 
institutions, besides benefiting the community in a pecuniary way, 
by cheapening the price of articles brought from a distance, which 
is one of the first effects of good roads as the saving in time, and 
in the wear and tear of cattle and conveyances, enables the owners 
of carts and bullocks to reduce their hire. This was one of the 
good effects immediately produced by the opening of the Great 
Western Road. ` 

Large disbursements have already been made for purposes of 
general utility from the accumulated funds of pagodas, and the 
discontinuance of the practice may have the appearance of casting 
a doubt upon the propriety of past appropriations; and, if any 
right otherwise than in the Government for past years should now 
be recognised{ rdfunds may be claimed; but it is obvious that if 
the right to appropriate the future surplus funds is to be conceded 
to the parties who are now entrusted with the management of the 
pagodas, that right must equally have belonged to ‘the Government 
for the period during which the institutions were managed by its 
officers, so that in whatever light the question be viewed, it is 

manifest that the funds now in deposit may be applied to works 
of public utility without impropriety, and without injustice to any 
one. 

But I do not think the State should divest itself of the right 
of controlling public grants, but should rather reduce the excessive 
endowments, and adapt them to the wants of the institutions for 
the support of which they are intended, than maintain them on a 
scale far more than commensurate with the objects in view. * = 


To make over the funds to the trustees, to be dissipated at their 
pleasure in vice and debauchery, will make the measure of with- 
drawing from interference with the religious institutions of the 
country more unpopular than it now is, and will be a cause of deep 
concern to the respectable portion of the native community, who will 
be able to discern no reason why the permanent gopd of the entire 
community should not be consulted in preference to the temporary 
gratification of a few individuals. 
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Where a portion of the expense of public works now in pro- 
gress has already been defrayed from the surplus pagoda funds, it 
seems to me to be inconsistent to decline completing them from the 
same source, as we have lately done, under an impression that we 
were not at liberty to authorize further disbursements. 


Acting on the views stated above, Government decided that 
the accumulated funds in their hands should not be given away to 
the newly appointed managers, but should be utilised by Govern- 
ment in furtherance of purposes of public utility. 


Thus, between the years 1839 to 1842 Government severed 
its connection with the management of Hindu 
Consequences of with- temples. This change of policy led to the 
st Pe Covert withdrawal of that control which had till then 
; worked with such beneficial results. Between 
the ycars 1842 and 1863 no supervision of any kind was exercised 
over the management of Hindu temples, though Regulation VII 
of 1817 still remained in force. In many cases in which the 
management had previously been in the hands of honorary trustees, 
the temples were made over to them and left to be dealt with by 
them without supervision. In cases in which the management had 
not previously been in the hands of hereditary trustees, new trustees 
were appointed by the Board of Revenue under ‘the orders of 
Government, and, in a few instances, the 
Mismanagementand sanad of appointment of trustee also contained 
embesriement of en- 4 provision for regulating the course of succes- 
sion to the office. The inevitable result of 
this relinquishment of control was, that trustees were under strong 
temptations to embezzle temple funds, as the check produced by 
the general law in the absence of an active supervising agency was 
utterly inadequate to meet tthe exigencies of.the case; that religious 
institutions, with large revenues were often dealt with by the 
trustees without a due sense of responsibility ; and that mismanage- 
ment prevailed without check or restraint and misappropriation of 
temple funds became a thing of frequent occurrence. The evil 
grew from bad to worse until it came to a head about the year 
1860 or 1861. 


The necessity for producing a supervising agency being 
recognized and felt, Reg. VII of 1817 was 

Necessity for a new repealed and Act XX of 1863 was pass- 
Fenn ae of ed. By this Act, local committees were 
i “appointed to exercise a form of supervision 





_.1Paners on Connection of the Government of India with Idolatry, or 
with Mahomedanism, pp. 276-277. S 
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vested in the Board of Revenue under Reg. VII of 1817, but their 
jurisdiction was limited to temples, the nomination of the trustees 
of which vested in Government or was subject to the confirmation 
of Government or of a public officer. Other temples which under 
Reg. VII of 1817 had been subject to the supervision of the Board 
of Revenue continued to remain, even after the passing of Act 
XX of 1863, in the unsatisfactory state in which they had been 
between the years 1842 and 1862. It was generally considered to 
be a serious defect in Act XX of 1863 that, 
Defects in Act XX while it carried out the policy of severing the 
of 1863. 2 . fe È 
connection of Government with the manage 
ment of the Hindu temples, it made no provision for the exercise 
of any supervision over an important and large class of temples 
of which the trustees, though not originally hereditary became here- 
ditary, between Ithe years 1842 to 1863, and that such trustees were 
treated as though the temples had been under the management of 
the hereditary trustees from the very commencement. Other 
defects which have impaired the efficiency of the Act are (i) that 
although the temple committees succeeded to the possession and 
functions of the Board of Revenue, yet their possession and func- 
tions were not defined with sufficient clearness and precision; (ii) 
that they were not enabled to command funds for maintaining an 
office establishment and conducting a periodical audit of accounts; 
(iii) that they had no power to enforge obedience to their orders 
except by the tardy and cumbrous process of a regular suit, nor was 
provision made enabling them ito obtain funds for conducting or 
defending suits connected with the temples under their jurisdiction ; 
(iv) that committee members appointed under the Act held office 
for life and could only be removed for misconduct and by the 
procedure of a regular suit; and (v) that the provisions contained 
in the Act for the due and regular performance of the duty entrusted 
to committees of preparing registers of voters and conducting 
elections of committee members were utterly inadequate. Before 
this Act had been in operation for seven years, it was condemned 
by the native community at large to have utterly failed to check 
me evils and abuses that had been growing in magnitude since 
1842. 


Within tten years from the passing of Act XX of 1863, the 
Hon. V. Ramiengar, then a member of the 
_ Attempts at legisla- Legislative Council, brought the matter to 
tion for making better the notice of the Government of Madras, and 
provision for protec- = h A = 
tion and control of submitted a draft bill embodying suggestions 
endowed property. as to how some of ithe defects could be 
remedied. Jn the course of his letter in 


support of the Bill the Hon. Member said :— 
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“I have the honour to submit for the consideration of 
` Government ‘the following observations 
In the Madras Presi- regarding the _ present condition and 
geacy. management of Native Religious Institu- 
tions in this Presidency under the operation of the Law (Act XX 
of 1863) enacted for the governance of these institutions. 
‘The subject of providing for the proper care and superin- 
tendence of Hindu temples, mosques and 
Ramiengar’s Bill other religious institutions consequent on 
(1872). the withdrawal of the Government from 
all concern or connexion with them has been a vexed question now 
for more than a quarter of a century. Reg. VII of 1817 of the 
Madras Code after reciting that considerable endowments had been 
made for tthe support of mosques, Hindu temples, etc., declared 
it ‘‘to be the duty of Government to provide that all such endow- 
ments be applied according to the real intent and will of the grantor” 
and accordingly Government charged themselves with the manage- 
ment of all endowments, religious as well as charitable; but when 
they afterwards came to disconnect themselves from idolatry in 
India they saw the difficulty of renouncing a duty so solemnly 
undertaken and withdrawing their officers from a charge imposed 
upon them under such legal sanction, without at the same time 
adequately providing for the due performance of the trust by other 
agency. s 
‘Whether Government was right or wrong in principle in 
undertalking such a duty in the first instance, and charging its 
officers with such a trust, they felt that they could not properly 
withdraw from it without sufficiently providing for the protec- 
tion of the interest they were abandoning. A legislative enact- 
ment substituting some responsible agency in the place of the Board 
of Revenue and their local agents, who has the superintendence of 
the temples under Regulation VII of 1817 was accordingly felt and 
acknowledged to be absolutely necessary. But a long time elapsed 
before such a measure could be matured and Act XX of 1863 was 
eventually passed: by the Imperial Legislature, just twenty years 
after the Government have virtually disconnected themselves from 
the administration of the institutions and the expenditure of their 
revenues. During all this interval there was this anomaly, that 
with Reg. VII of 1817 still in the statute books and. the legal 


obligation imposed by it, the institutions were left practically 
unprotected. 


_ “Act XX of 1863 was the product of about 20 years’ delibe- 
ration and discussion by authorities both in India and England. 
Abstractedly it substituted perhaps the best pos$ible machinery 
for that which had previously existed under Government 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


r 


14 THE MADRAS RELIGIOUS ENDOWMENTS ACT. 


management. Yet, it is unquestionable that the Act, in tthis pre- 
sidency at least, has failed to answer its purpose; that neither the 
committee, nor the trustee, nor the general public are satisfied with 
its working; and that the almost proverbial neglect of pagodas and 
the management of their endowments form a staple grievance of' 
the people in every district or place where there is a religious 
institution of any note. Special instances of fraud and mis- 
management and the reliable facts as to the condition of each 
pagoda and the appropriation of its revenues, can be obtained only 
by a thorough and searching inquiry, conducted on the spot by a 
Commission competent to take evidence, and insist on the production 
of accounts of receipts and expenditure. But it is a matter of 
notoriety that mismanagement and fraud are unfortunately too 
prevalent, and it cannot, I submit, well be otherwise. Before the 
Government undertook the management of the native religious 
institutions they were in a very unsatisfactory condition. As we 
are told in the preamble of tthe Regulation VII of 1817, ‘‘there 
were grounds to believe that the proceeds of the endowments 
granted for the support of these institutions had been in many 
instances appropriated contrary to the intention of the donors, to 
the personal use of the individuals in immediate charge and posses- 
sion of such endowments’’; and it cannot excite surprise if, after 
a long term of Government management, and the surrender of the 
institutions into the hands of men practically uncontrolled and irres- 
ponsible, one finds them and their endowments to have lapsed into 
a worse condition than even before. Under the Government 
Administration of the Pagoda Revenues there were, in the case of 
the large and more important endowed institutions at least, large 
yearly accumulation of the funds which had accumulated, and which 
then amounted tto several lakhs of rupees, were retained, and have 
been devoted to works of public utility and improvement calculated 
to add to the material and moral advancement of the country. The 
period of Government management was a period of low prices and 
agricultural depression. On the other hand the succeeding years 
of management by the trustees has been marked by high prices of 
agricultura} produce and the steady increasing value of landed 
property. No doubt the trustees labour under great disadvantages 
compared with Government officers, who brought all the power and 
prestige of the Government to bear on ithe management of pagoda 
property, ‘and it is also true that a considerable proportion of 
pagoda expenditure being in kind, the circumstance of the rise in 
prices is so far rather a source of loss than of gain to the pagoda 
revenues. Still after making every allowance for these disadvant- 
ages, if, as is the case, one finds that no pagoda in the country can 
show a decent sum on the credit side of its balance sheet, nor can 
boast of any surplus cash in its treasury, the conclusion is inevitable 
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that there must be waste, somewhere, of a species of public property, 
which under good management yielded not merely enough for the 
primary object of the endowments, viz., the support of the institu- 
tions immediately concerned, but a large surplus, happily, however 
inequitably applied. to objects of the highest public usefulness and 
importance. If further evidence were wanting, I would point to 
the dilapidated condition of structures worth preservation if only 
for the sake of their antiquity and architectural value; to the 
reputed wealth of pagoda trustees once known ‘to have been pen- 
niless; to the modest fortunes which even 'the agents employed by 
pagoda committees are said to have acquired; and to ‘the scandal 
regarding pagoda mismanagement, which meets every one travelling 
up-country whether on business or pleasure.’’ 


Then after referring to the defects in the working of Act XX 
of 1863, and referring in detail to the provisions of his proposed 
Bill to remedy their defects, Mr. Ramiengar concluded his letter 
to the Government as follows :— ‘The great object of the legislation 
in respect of the extensive endowments which are now practically 
without efficient supervision is to secure, by a close and careful 
annual scrutiny of the accounts, of the revenues and the disburse- 
ments of the several institutions, the application of the fund to the 
purposes for which they were granted and to prevent waste and 
misappropriation. The power, therefore, of calling for accounts 
is all that need and can advantageously be vested in the Committee. 
To confer upon them vague and undefined general powers of 
control and interference seem to me to be both unnecessary and 
inexpedient, unnecessary because any violent and wrongful exercise 
of their powers by the trustees who are responsible for the immediate 
management of the institution will render them amenable to the 
Magistracy and to the established Courts, and inexpedient because, 
adverting to the character of the religious institutions in this pre- 
sidency, the two great religions into which those directly connected 
with these institutions are divided, the sectarian zeal of them and 
the improbability of forming a committee not composed of the 
representatives and partisans of these factions, are openings which 
are sure to be afforded for intermeddling, and powers of general 
interference and control vested in the committees must prove 
mischievous by keeping alive and promoting that animosity and 
party spirit, which now too often interfere with the proper manage- 
ment of native religious institutions. ”+ 


This draft bill was circulated and opinions were invited from 
public bodies, revenue and judicial officers in the service of the 
Se eee ase 

(1) Letters from the Honourable V. Ramaiengar, C.S.I., to the Chief 


Secretary to Government, Fort St. George, dated 17th March, 1871. 
G. O. No. 118, Judicial, dated 31st January, 1872, arch, aC 
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Government and leading members of the Hindu community. There 
was a consensus of opinion as to the urgent necessity of amending 
Act XX of 1863, but the provisions of the draft bill framed by the 
‘Hon’ble Ramiengar were generally considered to be inadequate.: 


The Board of Revenue was of opinion that ‘‘though it would 
be an improvement on the existing law, it was radically incomplete 
and would certainly fail to attain its object.” Government con- 
curred in this view and appointed in the year 1876 a Committee 
with Sir William Robinson as President to draw up a fresh Bill. 


The Committee was directed to prepare a draft Bill which 

eae would place matters on a proper footing 
Robinson’s Bill (1877). without throwing the responsibility of the 
management of religious establishments on the Government. The 
Bill submitted by the Committee proposed (1) the abolition of the 
local committees; (2) the centralization of authority in a hand- 
somely salaried Board to be established in the town of Madras; and 
(3) the inclusion, under the jurisdiction of this Board, of endow- 
ments made centuries ago and now managed by the founder’s des- 
cendants,—endowments which never came under the control of the 
Native Government and were left exempted from direct official 
supervision by the Act of 1863. 

In the Statement of Objects and Reasons appended to the Bill 
the Robinson Committee said:—‘‘The draft Bill will be found in 
the main to be merely the adaptation of ‘the law of England as 
applied to Charitable Trusts, to Hindu Religious Trusts and 
Institutions in this Presidency. This, we are convinced, is a safe 
basis to proceed upon; for where the conditions and circumstances 
to be dealt with are more or less similar, those provisions of the 
law and machinery of administration which have been found by 
experience during a long course of years to answer in England may 
confidently be applied in legislating for this country.” 


“We abstain from entering at any length into the question of 
the extent to which the property of Religious Trusts of all kinds 
jn this Presidency has become wasted and deteriorated under the 
almost uncontrolled mismanagement and malversation which have 
now prevailed for nearly forty years; and we likewise refrain 
from further urging the inefficiency of the Jaw as it stands to 
restrain this growing evil. Both questions have undergone full and 
protracted discussion on all sides; and it may be affirmed that the 
almost universal consensus of opinion, Native and European. 
Official and Non-official, conclusively points to a very general 
neglect of trusts, and to unchecked waste and spoliation of the 





(1) Vide Statement of Objects and Reasons to Mr. Muthuswami Iyer’s 
Bill. 
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valuable property assigned in former times for the support of the 
religious institutions of the country. The weakness of the law 
is established by the fact that this grievous condition remains 
unarrested and almost unchallenged in the Courts of Law. The 
voluminous records connected with the Hon. V. Ramiengar’s 
legislative proposals .in 1872 may be consulted on both points. It 
is sufficient to call attention in this place to the following Extracts 
from the Proceedings of the Board of Revenue in which they 
passed in review the replies of local officers and recorded their own 
conclusions :— 

“The Board entirely concur with the Government pleader as 
to the present insecurity of religious and charitable endowments, 
and as to the extent of ‘the misappropriation which is going on 
silently, because it is no one’s business to move the Courts, and 
because the ears of the Executive are closed to all complaints.” 

Again— 

‘It is beyond the possibility of a doubt that if Hindu religious 
endowments are to be protected from wholesale misappropriation 
and, in many cases, ultimate extinction for the benefit of a class of 
people who make the worst possible use of the money, wasting it 
in profligate expenditure, the existing law must be altered. The 
papers communicated to the Board by Government are conclusive 
on the point; and the references which the Board have made have 
elicited a great mass of opinion’ to ‘the same effect, which is un- 
animous so far as regards those who have any practical acquaint- 
-ance with the subject, and is fortified by as many specific instances 
-of observed misappropriation as could be expected in the present 
condition of affairs. 

Although we had thus before us specific instances of mis- 
appropriation brought to notice by the local Revenue Officers, still, 
with a view to meet as fully as possible the wishes of the Govern- 
ment of India that ‘‘the fullest information available may be supplied 
as to the actual facts of the misappropriation of the funds of the 
endowments,” we requested the judges of the several districts to 
furnish us with particulars of cases which may have come officially 
under their cognizance in their judicial capacity. Their replies 
were collected and placed as Appendix A (annexed to the report) 
while the cases of malversation noticed by them were thrown 
together for convenience of reference in Appendix B, which con- 
tains also the instances adduced by the Revenue Officers. The cases 
thus brought together, though sufficiently numerous in themselves, 
are perhaps few compared with the vast mass of property affected, 





(1) The specihe cases of malversation alone referied to were collected 


and placed as Appendix B to the report submitted by the Kobinson 
Committee. 
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and the extent to which malpractices are known to prevail; but the 
number of cases which have actually come under official cognizance 
is no true measure of the existing state of things. On this point, 
we may call attention to the remarks of the District Judge of 
Trichinopoly which present the matter in a clear and practical light.. 


That learned Judge in the course of his letter, dated 19th July 
1876 (No. 330), said:— 


“It would however be a great error to infer from the paucity 
of suits on the file of the Court, that on the whole the Act works 
well and may be regarded as fairly popular, the truth being that the 
Act is decidedly unpopular and works very badly. 


It is no matter of surprise to me that there have been so few 
suits under this Act:—The wonder is that anybody can be found 
willing to hazard so much for a purpose that does not immediately 
touch his private interests. 


. The Act permits any person who has the right of worshipping 
in the Temple to bring with the permission of proper authorities, 
a suit against the trustees of the Temple for misfeasance, mis- 
appropriation of Trust funds, etc.; but the ordinary worshipper 
has no means of inspecting the accounts kept by the Trustees, and 
whatever may be the nature of the suspicions entertained by him 
as to misappropriation of Temple funds he would find it exceedingly 
difficult to verify his suspicion even in cases where specific sums 
of money are supposed to have been misappropriated, and his 
difficulties would be increased manifold when the offence consists 
in supplying the Temple with inferior sorts of oil, ghec, rice and 
the like, when it is the duty of the trustees to supply these articles 
of the finest quality. Suppose, however. a worshipper actuated 
only by a pure zeal for the service of the Temple accumulates facts 
against the trustees which the District Judge considers, sufficient 
to warrant him in giving permission to bring a suit, then the suitor 
has to pay stamp duty, (often very heavy), to deposit batta for 
summonses, etc., before the suit can be heard; he has to contend 
against the whole staff of Temple officers who, to a man, will be 
against him, and he finds that to prosecute his suit he must spend 
large sums of money out of his own pocket, and is brought face 
to face with the contingency that after all he may not succeed. 


In truth, the only persons who possess sufficient knowledge 
of the conduct of business in the Temples to give them a chance of 
success in the Civil Courts are the very persons whose interest it 
is to keep quiet and carry out the orders given to them by their 
masters, the trustees. These pagoda servants are appointed and 
dismissed by the trustees whose creatures they are, and it would 
be too much to suppose that they would, for no personal benefit 
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to themselves, incur the odrum, expense and risk of bringing suits 
against the persons on whom they depend for their daily bread. 

The result then is that the Act affords no remedy that can be 
put in force against the trustees whose action is practically un- 
controlled. And that legislation in some form or other is required 
is the opinion of every Hindu with whom I have conversed on the 
subject. 

I take it that hereafter all Religious and Charitable Endow- 
ments in this Presidency will be placed under. the direction and 
control of a Central Board sitting in Madras, and the question is 
whether under this new arrangement the District Committees should 
be retained or dispensed with. 

That hitherto they have been failures, no one who has studied 
the subject can doubt, but I confess I am of opinion that their in- 
efficiency arises from defective wording of the Act rather than 
from want of interest in the well-being of these institutions. I 
should have been glad to have seen a scheme devised which would 
have retained these local Boards, enlarging their powers and placing 
the trustees entirely under their authority with an ultimate appeal 
to the District Court. 

But if there is to be a Central Board in Madras, it would I 
think be worse than useless to retain them. They would not work 
in harmony with the Central Board. The direct controlling 
authority of the latter would be filtered through the Local Board 
and thus lose half its power and the two Boards would soon appear 
in antagonism. 

A Central Board accessible to complainants and armed with 
adequate powers of investigation, will do much to prevent or correct 
abuses up-country, and I believe that the influence of such a Board 
would increase yearly. Such, at all events, is the experience in 
England of the value of the Charity Commission, and I see no 
reason why a Board of the same kind should not prove equally 
influential and beneficial in this country.” 

The administrative machinery provided for by the Robinson 
Bill consisted besides the trustees, and others acting in the manage- 
ment of various religious institutions and trusts, of a Central 
Board at Madras, formed on ,the model of the Board of Charity 
Commissioners in England. It*was proposed to strengthen 
the hands of this central authority, by the appointment in addition 
to the Hindu members, of an European barrister of standing 
capable of advising on all legal questions coming before the Board. 
“We have not attempted, and we do not deem it advisable, to fix 
by law the proportion in which the different sects of the Hindu 
Religionists of the Presidency shall be represented on the Board. 
It would be exceedingly difficult and embarrassing to define this 
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bylaw; and after all, it would hamper the Government in selecting 
proper men. We think it preferable to leave the matter to the 
discretion of the local Government who will, no doubt, act with 
the advice of the Board of Commissioners in such a matter. 

We will not encumber this report with the details of the varied 
relations in which it was proposed that the Board should stand 
towards the trustees and local managers, whether, as authoritative 
advisers, framers of schemes of administration, auditors of 
accounts, references in cases of sectarian differences and the like; 
nor is it necessary to notice at length the various duties, powers 
and responsibilities of trustees as set out in the Bill. It is sufficient 
to state that, on the whole, the Bill followed as closely as local cir- 
cumstances permitted the analogy of the Charity Commissioners in 
England, which had proved so successful. and that the control of 
the civil courts over the acts of the Board and trustees alike has 
been carefully preserved throughout the Bill. In short, it-has been 
the endeavour of the framers of the Bill while rendering the 
measure as practicable and efficient for its purpose as possible, to 
make it also acceptable to the Hindu community at large.* 

The main features of this Bill were the establishment of a 
Central Board with paid members and the extension of control over 
temples of all classes. This Bill was forwarded in due course to 
the Government of India and the Secretary of State for India. 
The Secretary of State in his despatch No. 127, dated 27th May 
1880. wrote to the effect that he had no objection to the introduction 
of the Bill into the local Legislative Council, but, that, as the subject 
was one of general importance, it should not be passed into law until 
he had had an opportunity of obtaining the opinion of the Govern- 
ment of India. The Government of India, however, in their letter. 
dated 9th March 1881, said that they were of opinion “that it was 
not desirable to proceed with this legislation during the next few 
months.” and the Government of Madras, in deference to the 
wishes of the Government of India resolved to take, no further 
action in the matter.? 

The subject was next taken up by Mr. Carmichael a member 

Carmichael's Bill Of the Council, who on the eve of his retire- 
(1883). ment in December, 1883, drew up a bill 
different in many respects from Mr. Robinson’s Bill of 1877. 
This Bill aimed at the substitution of District Boards constituted 
under the Local Boards Act in the place of the Central Board in 
the Town of Madras and at the exemption from all control of 
religious endowments under the management of hereditary trustees. 


p ed 
(1) Statement of Objects and Reasons to Robinson’s Bill and the letter 
from the Rohinson Committee to the Government of Madras, dated 17th 


N ber, 1877. 
Y See Statement of Objects and Reasons to Muthuswami Iyer’s Bill. 
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Mr. Carmichael was of opinion that the changes recommended 
were such that the Robinson Committee Bill should be modified 
throughout. He submitted for the consideration of the Governor- 
in-Council another Bill prepared in accordance with the views 
entertained by him. 


In the course of a minute submitted along with his Bill 
Mr. Carmichael said:—This Bill ‘‘vests in the District Boards, 
which the new Local Boards Act will constitute, the power of 
declaring that any religious establishment in the District is one 
to which the Act shall apply. Where the endowment is very 
small or well managed, the Board will possibly leave it alone. Under 
the present Act, religious establishments are divided into two 
classes—those under the management of hereditary trustees and 
those not under such management. 

‘Where the funds of a religious establishment show a surplus, 
such surplus or any portion thereof may, with the approval of the 
District Board, be applied by the Committee or trustee for the 
charitable purposes of education, hospitals, and sanitation in the 
neighbourhood. 


“The rules and forms to be framed by the District Board and 
the annual reports to be published by them, coupled with the pro- 
visions noticed already will, it is believed, be excellent incentive to 
good management all round. Meanwhile ithe control of the District 
Board, being exercised “from without” will not involve the cost of 
large establishments, or other expenditure injurious to the interests 
of the institutions concerned.’’* 


On receipt of Mr. Carmichael’s Bill and his report, the Local 

Se es Government appointed another Committee 
Sullivan's Bill (1886). (G, O. dated 5th March 1884, No. 58, 
Legislative) to report upon the administration of Religious Endow- 
ments in this Presidency. This Committee submitted its report on 
the 19th March, 1886, in the course of which they state:— 


“The original intention (of this committee) was to take both 
Hindu and Mahomedan Endowments under consideration; but after 
one or two sittings, it became cleaz (1) that owing to the com- 
paratively small number of Mahomedan institutions in this Pre- 
sidency and to the fact that there was no widespread complaint as 
their mismanagement, there was no such urgent need for legislative 
interference, as the circumstances of Hindu endowments called for; 
(2) that owing to the difference of condition, social and religious. 
of the two institutions, it would be impossible to control them by a 
mixed central authority, composed partly of Mahomedans and partly 
of Hindus. These obstacles to bringing the endowed institutions of 
Se a ee i eke tere See 


(1) Letter dated 8th December, 1883, to the Government of Madras. 
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the two religions within the scope of one legislative enactment, having 
been prominently urged by the influential member of the Mahomedan 
community, who was associated with the committee, it was decided 
that, for the present, legislative action, in connection with the 
Mahomedan endowments, was not called for and the Honourable 
associated member for the Mahomedan community retired from 
the committee. = = * 

‘‘In considering whether we should advise that the measure 
proposed by Mr. Carmichael should be adopted in preference to a 
measure drawn on the lines of the Bill in 1878, we recognised 
that the measure had much to commend it. It involved the least 
disturbance to existing arrangements, and it proposed to make use 
of existing local institutions and would thus probably result in a 
wider appreciation of the value of local government by elected 
representatives of the people. It met the great defect of the Bill 
of 1878, in that it substituted local for the central authority pro- 
posed under this Bill. On the other hand, we felt that the present 
state of the Hindu religious ‘institutions and their endowments 
demanded greater and more efficient control and supervision than 
they were likely to receive at the hands of unpaid bodies of men, 
many of them in little or no way interested in their improvements, 
and the more we considered the question, the more clearly it appear- 
ed to us necessary to place the ultimate control of these endow- 
ments in the hands of a highly paid body of officials, with large 
central authority. Their present unsatisfactory condition has in a 
great measure been the result of the want of local interest in their 
welfare, and the correction for this is not to be found in any 
increased ‘local powers, but in /the institution of a strong small 
central body which shall possess real power and real responsibility 
in the management of the endowments entrusted to their care. 

“‘For these reasons, we felt that the lines upon which reform 
should proceed were to be found in the Bill drafted in 1878 by 
Sir W. Robinson’s Committee. ”2 


Mr. Sullivan’s Bill also did not proceed further. 


On or about 1894 another committee was 

BLGee Iyer's appointed to consider the same subject with 
4: Mr. Muthuswami Iyer as President. 

This Committee went fully into the whole question, and pre- 
pared a Bill and submitted it to the Government of India. 

Even this Bill did not meet with the entire approval of 

the Government of India who returned back 

C nsal Rao’s Bill the Bill for further consideration of the Local 

(1 899). Government. Mr. P. Chensal Rao’s Com- 





(1) Statement of Objects and Reasons to Mr, Sullivan’s Bill. 
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mittee was appointed in 1898 for revising the Bill submitted by 
Mr. Muthuswami Iyer. 


In appointing this Committee (Chensal Rao’s Committee) the 
Local Government desired that the Committee in revising the 
previous Bill, should make the proposed legislation acceptable to 
the Government of India, by taking care to maintain intact the 
policy of Act XX of 1863; and consequently this Committee ex- 
punged from the previous Bill all such provisions as had even the 
appearance of permitting, in ever so slight a degree, the inter- 
ference of the Executive in the Administration of the Endowments 
of the religious institutions. The Committee said in the course 
of their report :— 

‘‘Pursuant to the policy of Act XX of 1863, we have main- 
tained in the Bill the distinction between temples which have been 
always supervised by hereditary trustees, and those which have 
been supervised by non-hereditary trustees, whose appointment has 
been subject to sanction of Government or its officers, before it 
severed its connection with the management of the institutions. As 
we have made all the main provisions of the Bill which vest in 
committees powers of superintendence and control over trustees 
applicable to the latter class of temples only, leaving the misconduct 
of trustees of the former class of institutions to be dealt with by 
the civil couts under the ordinary law at the suit of parties inter- 
ested, we have, at the same time, imposed on hereditary trustees the 
duty of maintaining regular accounts and submitting the same 
annually to the committees concerned for examination and publi- 
cation; and we have authorised) (the committee to examine the 
cash balances of the temples once a year. But beyond this, the 
trustces of these institutions have not been in any way subjected 
to the control of the committee or subordinated to them. They 
are not required to obey any orders of the committees in regard to 
the regulation of expenditure or in any other matter; and the com- 
mitees have not been authorised even to call upon trustees to furnish 
any information in regard to the management of the temples, their 
duty being limited to filing a suit in a civil Court for the correction 
of abuses in the same way as other persons interested in the proper 
maintenance of the institutions might do if the affairs of the 
institutions were mismanaged or the funds misappropriated. In 
this connection, we wish to point out that in providing for the proper 
maintenance and periodical publication of accounts of these institu- 
tions we have done nothing more than extend to religious endowments 
the provisions of S. 19 of the Indian Trusts Act applicable to private 
trusts. Under ‘this section the trustee is bound to keep clear and 
accurate accounts of the trust property, and at all reasonable times, 
at the request of the beneficiary to furnish him with full and 
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accurate information as to the amount and state of the trust pro- 
perty, but the provisions of the section are not applicable to religious 
or charitable endowments, which have been expressly excluded from 
the scope of the Indian Trusts Act. It was, therefore, found neces- 
sary to re-enact them in the present Bill. There can be no objection 
on principle to the extension to public endowments of the provisions 
in question which have been found necessary for the protection of 
private trusts; and one need hardly say that, unless accounts are 
regularly maintained by the trustees and made accessible to the 
beneficiaries, it will, in the majority of cases, be impossible for 
the latter or their representatives to prevent frauds or to seek redress 
in the Civil Courts when such frauds are committed. In the absence 
of regular accounts the persons interested in the proper administration 
of trusts will have to resort to courts for the correction of abuses 
on mere rumours of mismanagement and the judge himself will, when 
sanction is applied for to institute a suit, have no materials before 
him to determine whether the sanction sought should be granted or 
withheld. We consider further that the annual examination and 
publication of accounts is necessary quite as much in the interests 
of the trustees themselves as in those of the beneficiaries ; for, while, 
on the one hand, the accounts will furnish the beneficiaries, with 
some evidence to go upon in finding out whether or not the trusts 
have been properly administered and prevent the trustees from 
preparing false accounts for production in course of justice to suit 
the exigencies of litigation, they will, on the other hand, serve to a 
great extent to protect the trustees from false and malicious im- 
putations of fraud and misconduct. No honest trustee will object to 
the production of his accounts and considering its great utility, we 
trust that the Government of India will see fit to sanction the 
retention of the provision we have introduced. 


* * =: * * 


“A bill of the kind now proposed, though it may not secure 
completely and effectively the national funds set apart for the sup- 
port of Hindu religious establishments from peculation, will go a 
very considerable way in making the machinery provided by Act 
XX of 1863 workable, and thus be productive of beneficial results. 
If to the machinery provided by the present law be superadded a 
Central Board in the Presidency town composed entirely of paid 
unofficial persons similar to the Board of Charity Commissioners in 
England to supervise the proceedings of the local committees the 
Government will, irr our opinion, have done all that lies in its power to 
protect the funds from peculation and waste without departing in the 
slightest degree from the principle of religious neutrality. When 
a Central Board of this kind is considered necessary in a country 
like England noted for its wealth and public spirit, it is needless 
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to point out that it is far more necessary in this country to supervise 
the proceedings of the local committees. 

We are most anxious that the law should, without delay, be 
amended at least to the extent proposed in the revised Bill now 
submitted by us. 

In conclusion, we have to point out that the Government of 
India seem to be under a misapprehension in thinking that it is only 
those sections of the Hindu society who have acquired western 
knowledge and become imbued with western modes of thought that 
are in favour of increased powers being taken for the regulation 
and control of religious endowments, and that the general feeling 
of Hindus is not only, not in favour of legislation for the purpose, 
but would even resent it. We can confidently state that so far as 
this presidency is concerned it is a matter of complaint with the 
conservative sections of the Hindu community that Government 
has not seen fit to make adequate arrangements for protecting 
Hindu public religious endowments from peculation and waste; 
and there can be no doubt that any legislation for providing a work- 
able machinery for the superintendence and control of the trustees 
and managers of these endowments will be welcomed by all classes 
of the community, with the exception of such of the trustees and 
managers themselves as, from interested motives, are averse to 
any cfficient check or supervision being placed over them. It seems 
probable that it is from the petitions and protests submitted or 
inspired by the latter that the Government of India has derived 
the impression that the proposed legislation is disliked or resented 
by the conservative sections of the community.? 

Such were the various abortive attempts made from time to 

aes ae time in the Madras Presidency for the removal 
ae Bills intro- of the defects in the Religious Endowments 
uced in the Imperial . : . 
Penne GANGI Act (1863) so far as this Presidency is con- 
cerned 

Nor was the activity in respect of securing a Bill for the 
better management of Religious and Charitable Endowments of 
the country confined to the Presidency of Madras alone. 

On or about the year 1904 the Honourable Mr. Anantha 

Anantha Charlu’s Charlu submitted a Bill for the better manage- 
Bill. ment of Hindu Religious Endowments. 
On 14th March 1908, the Honourable Dr. Rash Behary 
Ghose submitted a Bill to the Government of 
Dr., Rash Behary India, called the Public Charities Accounts Act, 
Ghose's Bill. to give greater facilities to the public for call- 
ing for and inspecting the accounts of public charities. 





(1) Letter submitted along with Mr. Chensal Rao’s Bill No. 1066, datcd. 
23rd September. 1899. 
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In the course of the Statement of Objects and Reasons to 
the Bill, the member in charge said :— 

“The object of the Bill is to prove a simple procedure which 
would enable the public to obtain inspection of the accounts of 
public charities. 2 

There is reason for suspecting that considerable’ portions of 
the revenues of these charities are misspent or ‘squandered on use- 
less objects. A regular inspection of accounts by the public would 
be an effective check upon such malpractices where they exist, 
and it is highly desirable in the interests of these charities to allow 
the public every reasonable facility for such inspection. 

The Bill does not impose any new duty on trustees of public 
charities. The law as it stands gives sufficient powers to the Courts 
to direct accounts when once a suit has been instituted. The duty 
of keeping proper accounts, however, is not always observed by 
such trustces, and experience has shown that this duty is likely to 
be neglected unless the members of the public who are interested 
in the charity concerned are allowed the means of calling for and 
inspecting accounts without undertaking the burden of a suit. 

The Bill by requiring the previous consent of the Advocate- 
‘General or some officer specially empowered by the Local Govern- 
ment provides ample safeguards against its provisions being utilized 
for any indirect or other improper purpose. ”? 

Dr. Rash Behari Ghose’s Bill was not proceeded with by the 
‘Government. 

The subject was again taken up in 1920 and the Charitable and 
Religious Trusts Act (XIV of 1920) was passed by the Imperial 
Legislature. 


In moving for the introduction of this Bill in the Council, the 
member in charge of it, thus justified the necessity for a legislative 
provision to safeguard the religious and charitable endowments in 
-all parts of the country :— 

_ “The Religious Endowments Act (XX of 1863) was the 
result of the decision of the Government to 

_Passing of the Reli- divest its officers of all direct superintendence 
Trusts Bact XIV of and control of religious and charitable endow- 
1920). k ments in India, transferring their functions to 
managers or managing committees, and merely 

making provision for intervention by the Civil Courts on appli- 





(1) See Statement of Objects and Reasons to Rash Behary Ghose’s Bill. 
This Bill was circulated to the Local Governments and other heads of 
departments, and although the opinions recorded were entirely in favour of 
legislation towards greater control over the management of such institutions 
‘and their endowments, still the Government of India was not willing to 
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cation made by any person interested in a particular institution. 
This policy, however, did not long remain unchallenged, and since 
1866 there have been constant complaints, especially in the Madras 
Presidency, as to the inefficacy of the Act to prevent the squander- 
ing or misappropriation of the funds of such endowments, and 
suggestions for its amendment have from time to time been made 
to the Government of India. Mr. Ananda Charlu in 1897, Mr. 
Srinivasa Rao ii 1903 and Dr. (now Sir) Rash Behary Ghose in 
1908, for example, promoted amending Bills, but none of them 
became law. More recently in 1911 a private Bill was introduced 
in the Bombay Legislative Council by the Hon’ble Sir Ibrahim 
Rahimtoola to provide for the registration of all charitable trusts 
exceeding a certain value and for the annual audit of the accounts 
of such trusts by auditors approved by Government. Endowments 
of a purely religious nature were not included, but the contents of 
the Bill made it clear that the ultimate object was to press for 
legislation for religious as well as secular trusts. About the same 
time a private bill was promoted by two non-official members of 
the Madras Legislative Council to provide for the regular publi- 
cation of the accounts of all religious endowments above a certain 
value and for their audit by an officer to be appointed by the District 
Judge. These proposals led the Government of India to recon- 
sider the policy in force since 1863. In March 1914 the whole 
subject was discussed at a mixed conference of official and non- 
official gentlemen representing the Hindu, Muhammadan, Sikh and 
Buddhist Communities. The present Bill, which is the outcome 
of the deliberations of that conference, has as its object the simpli- 
fication and cheapening of the legal processes by which persons 
interested can obtain information regarding the working of both 
religious and charitable trusts, and the exercise of a more efficient 
control over the action of trustees. The Bill provides that any 
person interested in a trust may apply by petition to the District 
Judge for an order directing the trustee to furnish him with infor- 
mation as to the nature and objects of the trust and of the value, 
condition, management and application of the subject matter of 
the trust and of the income belonging thereto, or as to any of these 
matters, and also directing that the accounts of the trust shall be 
examined aid audited. Failure to comply with such an order of 
the Court would be deemed a breach of trust. In order, however, 
‘that such applications should not lead to protracted and contentious 
litigation the Court is debarred from trying any question of title 
between the petitioner and any person claiming title to the trust, 
or any question as to the existence or extent of any trust. Under 








undertake legislation which might in any way be interpreted as interfering 
with the religious observances of the people. 
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the Bill it will be left to those interested to move in the matter; the 
initiative will not rest with Government, nor will anything be done 
where no one is sufficiently interested to take action. When 
the Court is moved the proceedings will be simple and expeditious; 
they will be held in the presence of all parties, and the order passed 
will be a judicial order of the Court.” 


It will be seen that throughout these proceedings there has. 
been one outstanding feature, that the best, 
_Survey of the situa- the most thinking minds and the educated 
Conn 1919. classes of the Hindu community had been 
decidedly in favour of legislation towards greater Government 
interference with religious endowments, and that the Government 
was very unwilling to undertake legislation that might be inter- 
preted. in any manner, as a desire on the part of the Government 
to meddle with the religious affairs and institutions of the Hindus, 
and to take up the management of their properties. During the 
period of Mr. Ramiengar’s Bill and the other Bills that followed, 
the events of the Great Indian Mutiny were fresh in the minds of 
the administrators; and the religious scruples that led up to it had 
not been forgotten. These fears of the Government were kept 
alive and were fostered by constant petitions and incessant repre- 
sentations from the heads of mutts and the trustees and managers 
of temples. To these were added the voice of the Christian mis- 
sionaries who were always against a Christian Government taking 
up and managing Hindu, Mahomedan and other non-Christian 
religious institutions. And, on one or two occasions when the 
matter was ripe for introduction in the legislative councils, the 
hands of the Government were engaged with more pressing and 
urgent measures that led to the natural postponement of the ques- 
tion of the reform of Hindu temples and endowments. Matters. 
stood thus, when, in 1919, the Great Reform Act was passed. A 
larger element of the people’s elected representatives was intro- 
duced in the Indian Legislatures, both Imperial and Provincial. The 
law-making body was made more popular and democratic. The 
result was that a long felt legislative measure, which a foreign: 
Government unacquainted with the real senti- 
NaS the Reform ments of the people feared to undertake, was 
9l- taken’ up by a minister of the Government 
chosen as their leader by the people’s representatives in the Local 
Legislature. : 

Thus a Bill (No. 12) was introduced in the Madras Legis- 
lature in 1922 by the Chief Minister to repeal Act XX of 1863* 
and codify the law in accordance with the requirements of the 
times and in consonance with public opinion. 


a ee a a 
(1) As far as the Madras Presidency is concerned. 
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The following extracts from the Statement of Objects and 
Reasons with which the Hindu Religious 
Causes that led vp Endowments Act of 1923 was introduced into 
to the introduction of the Council would indicate the strong neces- 
the Bill of 1922. x 
sity that was felt for such a measure :— 


“There is widespread dissatisfaction with the management and 
control of religious institutions falling under sections 3 and 4 of 
the Government of India Act (XX of 1863). In this Presidency 
opinion is unanimous that the inadequacy of the provisions of that 
Act to check the maladministration and misuse of the trust pro- 
perties is largely responsible for the present condition of these 
institutions. Various efforts have been made from time to time 
to introduce legislative measures for the removal of the many 
abuses that admittedly exist in the administration of these endow - 
ments. Several committees were appointed to report upon the 
state of the existing law and to make suggestions for its 
modification. Several private Bills on the subject were also intro- 
duced both in the local and in the supreme Legislative Councils. 
The recommendations of the above committee and’ the Bills above 
referred to, however, fell through as they were considered either 
too wide in their application or were too elaborate in this provisions 
or were inconsistent in certain respects with the principle and 
policy on which the Act XX of 1863 was based 


The principal defects in the working of the Act of 1863 are— 


(1) there is no provision in it for the exercise of supervision 
over the large and important class of endowments referred to in 
section 4 of the Act; 


(2) the system of suit by parties interested is costly and 
had proved inadequate to guard against dishonesty on the part of 
trustees and members of committees; 


: (3) the powers and functions of committees are not defined 
with sufficient precision ; 


(4) there is no provision enabling committees to raise 
funds for the purpose of carrying out their duties; 


(5) committees cannot enforce their orders save by regu- 
lar suit to compel obedience; 


(6) members of committees hold office for life and cannot 
be ousted save by regular suit; 


(7) the provisions contained in the Act for the due and 
regular performance of the duty entrusted to committees of pre- 
paring the registers of voters and conducting elections of com- 
mittee members were utterly inadequate; and 


_ (8) there are no provisions in the Act requiring periodicai 
audit of accounts kept by trustees. 
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` The amendments required in the Act of 1863 to remedy these- 
and other defects are ie many that it has been considered the pre- 
ferable course to repeal it altogether and enact a self-contained piece 
of legislation dealing with the whole subject of Hindu religious. 
endowments in this Presidency. 


The main object of the present Bill is to ensure the efficient 
administration of Hindu religious endowments in this Presidency, 
and if the principle of strict religious neutrality of the executive 
Government embodied in the Act of 1863 has been departed from 
in some of the provisions of the present Bill, it has been done- 
merely to secure this end. The change in the character of the 
executive Government and the fact that religious endowments are 
a transferred subject in charge of a Minister responsible to the: 
legislature justify this departure. The Bill aims at efficient control. 
over all classes of Hindu public religious endowments, though cer- 
tain special privileges have had to be accorded to endowments fall- 
ing under section 4 of the Act of 1863 especially in the matter of 
succession, liability to inspection, removal from office, etc. It has 
to be remembered that such endowments have since 1863 been left 
practically to themselves. Proprietors of ancient zamindaries are: 
trustees of some of them. Others have, as trustees, mémbers of 
the Nagarathar community, who are generally regarded in this Pre- 
sidency as not merely liberal endowers of temples but efficient 
administrators of the endowment in their charge. Mutts have also- 
been deliberately included within the scope of the Bill as they are- 
endowed with large properties dedicated for public purposes and 
as complaints of mismanagement have in the case of several of 
them been pronounced. The 
committees to supervise and control the management of the religious 
endowments. The members of such committees 
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establishments and intervene in the internal administration of 
temples. Care has been taken to provide that the decision of the 
committee, the Government, the Collector, or the court should be 
final in respect of several matters and this will, it is hoped, effectively, 
put an end to the costly pastime—which has in recent years pre- 
vailed—of people engaging light-heartedly or for factious or 
sectarian reasons in litigation relating to religious endowments. In 
cases where a temple or other religious endowment attracts large 
crowds, and local authorities have to make special sanitary and 
other arrangements, the payment by trustees to such local authori- 
ties of contributions from the funds of endowments has been made 
obligatory. This is in consonance with the provisions of the Madras - 
District Municipalities Act and the Madras Local Boards Act. 
Specific provision has also been made for the diversion of the sur- 
plus funds of religious endowments for purposes of public utility 
other than those for which they were originally intended. The 
power to order such diversions is vested in the courts, and the 
principles to be observed in ordering such diversion are those 
which courts ordinarily follow in applying the ‘‘Cypres” doctrine. 
During resent years a considerable number of schemes have been 
settled by courts for the adminiseration of specific religious endow- 
ments, many of which have proved unsatisfactory; and it is felt in 
is even worse than administration under the Act of 1863. These 
schemes are however of varying complexity and have settled many 
matters which do not pertain to mere administration, and some of 
which do not fall within the purview of the Act of 1863 or of this. 
Bill. The Bill therefore contains only an enabling provision in 
this respect. An application may be made to a court by a com- 
mittee or a person, whose rights as trustees have been affected, 
for the abrogation or modification of a scheme and for a declaration 
that the new legislation will apply to the endowment in question. 
The Bill exempts from its scope minor village religious institutions. 
except in such matters as the maintenance of proper accounts. 
Long established customs and usages in temples are sufficiently 
safeguarded, and it is proposed to prevent the executive Govern- 
ment from interfering with Hindu public religious endowments 
except in the manner approved by this law. 

When this Bill was first published in December 1922 it naturally 
evoked considerable public interest in the Presidency and there 
was a wide demand that some appreciably long time should be given 
to the public to consider the provisions of the Bill in detail and to 
submit their criticisms. Even as it was, the Bill met with wide- 
Spread opposition and over two hundred representations were made 





(1) Notes of clauses were also added tothe Statement of Objects and 
Reasons explaining the several detailed provisions of the clause of the Bill. 
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to the Legislative Council and the Select Committee disapproving of 
the important provisions of the Bill. The Bill as revised by the 
Select Committee was very different from the Bill as referred to 
it and was even more drastic and sweeping in its amendment of 
the existing Act. 


When the Bill as amended by the Select Committee was sub- 

: mitted to the Government and passed, it was 

Remittal of the Bill found that the Madras Government could not 

oy he Govea to agree entirely with all its provisions; and His 

Excellency the Governor accordingly returned 

the Bill in 1925 to the succeeding council for reconsideration, under 

S. 81-A of the Government of India Act, with reference to certain 

parts of the Bill. His Excellency, in the course of his message to 
the Council returning the Bill, said :— 


“His Excellency has been advised that the conferment on the 
. Madras City Civil Court of jurisdiction, in 
Governor's message. matters which the High Court, in the exercise 
of its ordinary original civil jurisdiction, is competent to take 
cognizance of, amounts to affecting the jurisdiction of the High 
Court. It is not permissible in an Act of the Local Legislature 
to include any provision having this effect. His Excellency there- 
fore suggests the exclusion from the Bill of the territory subject 
to the ordinary original civil jurisdiction of the High Court. 


: The Board set up under the Bill being a corporate body of 
considerable authority, it is essential that judicial proceedings out- 
side Madras City should not start in any court lower than the 
District Court. 

His Excellency considers that it should be placed beyond any 
doubt that the powers (1) of general superintendence conferred on 
the Board under clause 14 and on the Committee under clause 31, 
and (2) of fixing and altering Dittams under clause 51 should be sub- 
ject to the provisions of any scheme framed or deemed to have been 
framed under the Act. 


As it has been contended that the exercise of the powers con- 
ferred by clause 51 might in some cases affect indirectly rights and 
‘customs to which communities attach great importance, it is desirable 
that provision should be inserted that the aggrieved trustee or person 
having interest should have the alternative to institute a suit 
for modifying or setting aside an order of the Committee under 
sub-clause (3) of clause 51. 


(1) Extract from the minute of Di ALA: i 1 
e A e of Dissent by L. A. Govindaraghava lyer, 
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It is in His Excellency’s opinion desirable that the procedure 
for the settlement, alteration and cancellation of schemes of ad- 
ministration should be substantially the same both for non-except- 
ed temples and for excepted temples and maths. The Board may 
initially settle the scheme in both cases, but there should in all cases 
be provision for a regular suit in the Civil Court to set aside or 
modify a scheme settled by the Board. Further, there should be 
no restriction or doubt as to the right of appeal to higher courts 
against decrees in such suits. 


In view of the fears expressed as to the possible abuse of the 
powers under clause 63 for authorizing the application of endow- 
ment funds in accordance with what is known as the cypres 
doctrine it is desirable that the procedure for settling schemes of 
administration should be followed in this case also. that the persons 
interested should be entitled to institute a suit for modifying or 
setting aside the orders passed by the Board and that their rights 
of appealing against the decrees in such suits should be un- 
restricted.” 

The Bill as amended in the light of the message of the Governor 

above referred to was introduced into the next 

Bill reserved for council and passed into law as Act I of 1925. 
assent of the Viceroy. Before it was finally passed it was reserved 
for the assent of the Governor-General, and in giving his assent 


the Viceroy made certain observations which may most carefully 
be noticed here. 


The following is the statement showing the reasons which 
moved His Excellency the Governor-General in exercise of the 
powers, conferred upon him by section 81 (3) of the Government 
of India Act to assent to the Madras’ Hindu Religious Endowments 
Act! :— 

‘‘In view of the large number of memorials which have been 

Vicerov’s statement ĉddressed to the Governor-General in regard 
in giving assent to the to the Madras Hindu Religious Endowments 
Bill. Act. the majority of which prayed His Ex- 
cellency to withhold his assent and, in view of the dicalty of send- 
ing individual replies to the various memorialists, His Excellency 
considers that it is desirable that he should make a public announce- 
ment of the reasons why he has now assented to the Act. 

“The large number of memorials received and the variety of 
arguments advanced therein, and by the deputations which waited 
upon His Excellency in support of the contention that the Madras 
Hindu Religious Endowments Act should not become law, have 








(1) Government of India Gazette, Part I, page 1, dated 3-2-1925. 
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necessitated an anxious and careful consideration of the measure. 
In the first place, it has been urged that informalities occurred in 
the passage of the Bill through the Provincial Legislature. It has 
been rightly pointed out that during the passage of the original Bill 
amendments were introduced which required the previous sanction 
of the Governor-General under section 80-A (3) of the Government 
of India Act, and that such sanction was not obtained. The pro- 
viso to that sub-section. however, enables the defect to be cured 
by the giving of assent. The amendments in question were not 
such as would have justified the refusal of sanction, and there is, 
therefore, no reason -why the defect should not be cured by assent. 
In this respect the Bill was in no way exceptional. In the earlier 
days of the Reformed Constitution the new law of sanction laid 
down in the Government of India Act was not well-known and was 
sometimes ignored. But in no case has the Governor-General found 
it necessary on this ground to withhold his assent from an Act 
passed by a local Legislature and assented to by the Governor. 


“Tt is contended that, inasmuch as a dissolution of the Council 
took place after the Bill was first passed in April 1923, there was 
no power under section 81-A of the Act to return the Bill for 
reconsideration by the new Coune'‘l, and that, in any case, in the 
circumstances the whole Bill should have been thrown open to 
consideration. It has been suggested that discussion in the Council 
was hampered by the terms of the Governor’s message in which 
he brought to the notice of the Council the amendments recom- 
mended by him and by the President’s rulings as to the scope and 
admissibility of the amendments at the last stage of the discussions 
on the Bill. The Governor-General. after careful consideration of 
these arguments, is satisfied. that in themselves they afford no 
ground for withholding his assent. His Excellency has arrived 
at the same conclusion in regard to the assertion that the reservation 
of Bills rules required that the Governor instead of assenting to the 
Bill, should have reserved it for the consideration of the Goyernor- 
General. The rules referred to vest a discretion in the Governor 
as to whether ,a particular Bill is of such a nature as to require 
that it should be reserved. f 


“On the merits of the Bill, the objections raised by the 
memorialists arid by the deputations have been numerous and varied. 
It is unnecessary to deal with these in detail. Tt must be recog- 
nised that no measure is free from imperfections or will satisfy all 
the sections of the community which it concerns. An Act must 
contain provisions vitally objectionable in principle before the 
Governor-General could consider himself justified in exercising his 
veto for the purpose of preventing the measure from becoming law. 
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His Excellency has given most careful attention to the representa- 
tions which have been made to him in regard, to the provisions of 
the Act. He cannot shut his eyes to ther: fact that there is a large 
amount of dissatisfaction and apprehension in regard to some 
portions of the Act and he himsclf has doubts as to the suitability 
of some of its provisions. In particular, he is unable to regard as 
satisfactory the procedure laid down for the modification of schemes 
already settled or deemed to have been settled under the Act. The 
measure, however, is one which was passed by a majority of the 
Local Council of the presidency, which included, in fact, a majority 
of the members of the community primarily affected . It was not 
to be expected that a measure of this importance would be enacted 
in the first instance in an unimpeachable form, and there would be no 
reflection on the action either of the Minister who was responsible 
for the measure or of the Council. which passed it, if an amending 
Bill were to be introduced at an early date to remedy the defects 
which have been made apparent as the result of the exceptionally 
close examination which the measure has been subjected to. His 
, Excellency, therefore, being satisfied that the measure as a whole 
is a fair piece of legislation and that there is an adequate remedy 
available in the local legislature whether on the motion of the local 
Government or of a non-official member of the Legislative Council, 
for the removal of defects in respect of which there is substantial 
agreement, has decided to signify his assent to the Madras Hindu 
Religious Endowments Act. ’’! 


Thus, the Act was placed on the Indian Statute Book, and was 
asine of Act lof immediately put into force. Commissioners 
1925. were appointed, rules were framed, and taxes 
levied under the Act from the institutions concerned. But within 
a few months after the passing of the Act doubts were thrown on the 
validity of the enactment; and the question.of the competency of 
the Governor to remit a Bill to a council other than the one that 
passed it, and the validity of an Act passed by 

Validity of Act I of such council on such remittal was directly 
2 eee innate raised in the Madras High Court in several 
the Law Courts. suits that were instituted in the said courts 
by certain leading marctathipathis and managers 





of temples. 


Legal opinion was taken; and some of the greatest lawyers 


expressed great doubts about the validity 


Legal opinion on of the Act. Prominent among the Jurists 
the subject adverse to 


Citernainat that pronounced the Act to be invalid was 
3 Sapru of the Allahabad High Court. 








(1) Governor’s message in remitting the Bill to the Council. 
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While those suits were still pending before the Madras High 
Circumstances that Court, and other suits similarly questioning 
led up to the introduc- the validity of the Act were also instituted in 
Son a Seman the courts in the Mofussil, the Government 
ooN for valida. ©! Madras and the minister in charge of the 
ting acts done under Subject seemed to have thought that the con- 
Act I of 1925. stitutional issue raised in those suits was not 
altogether free from doubt; and in order to avoid the risk of 
taking an adverse decision, and also actuated by a desire to avoid 
the long delay and the great expense to all parties concerned in 
allowing these suits to be fought out in courts, and also seeing 
that the objection raised to the Act was purely a technical one 
relating to Procedure, the Government of Madras applied to the 
Central Government for permission to introduce a Bill validating the 
provisions of Madras Act I of 1925. 


The Government of India evidently took the view that a validat- 
ing enactment as such can be passed only by the Imperial Parliament. 
that the local Legislative Council, as now constituted, cannot - 
validate a statute, purporting to have been passed by the Local Council, 
whereas a re-enacting bill is in the nature of an introduction of a 
new measure, into the new Council and therefore, is within the 
ambit of the powers of the local Legislative Council. ~ 


A Bilt repealing Madras Act I of 1925 and re-enacting its 
Passing of Act of provisions in another Code with a clause 
1927. validating all acts done under the Act of 
1925 was introduced into the Council in 1926 and was passed into 
Law and placed in the Indian Statute Book as the Madras 
Religious Endowments Act of 1927. 


That this Act is a highly beneficial and a long-felt piece of 
$ legislation has been recognized by all classes 
Beneficial nature of of people. That the endowments long stood 
the Act as a whole. z z 3 ais 
in need of statutory provision for their pro- 
tection and proper management was the unanimous opinion of the 
best and most competent persons who have bestowed careful thoughc 
on the question. But it should also be noted that it is equally 
admitted by all parties that the Act as passed is not perfect, and 
that important amendments had to be introduced without any 
delay. if the Government wanted to have that amount of spont- 
aneous and willing support from the people, which it was abso- 
lutely necessary to secure for the success of a measure of this 
kind. : 











(1) Sce the statement made by the Viceroy in giving his assent to the 
Act of 1925. 
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Several amendments were proposed, and very valuable sug- 
€ General recognition gestions were made during the progress of 
of necessity for amend- the Bill in 1924 in the Council, especially by 
r s Mr. Ramachandra Rao and Mr. Govinda- 
ragavaiyer. Similarly, very many good suggestions were to be 
formed in the speeches of members on the opposition Bench during 
the debate in the Council in 1926, prior to the passing of the present 
Act. But, the Government was so very confident in the strength 
of its supporters and followers on both the occasions, that practi- 
cally none of these amendments were carried in the Council, and 
in many cases, it may also be stated, without the Government 
making any attempt to examine the suggestions of the opposition 
on the merits. The results of the election that immediately 
followed the passing of the Bill in the Council, showed to some 
extent, that the ministry which passed the Bill did not entirely 
represent the opinions and sentiments of the vast mass of the 
population and the feelings of the general body of the electorate. 

The Religious Endowments Board that was constituted under 
the Act of 1925 also forwarded several valuable suggestions 
which they found necessary, in practice, for the proper and benc- 
ficial working of the Act. 

The Government, from the commencement, contemplated the 
introduction of measures that would take away from the Act some 
of its more objectionable features, and give effect to all reason- 
able criticisms that have been made in respect of several of its 
provisions. In 1928 and 1929 a special committee was appointed 
for the purpose of suggesting improvements. As the result of 
their report, Act IV of 1930 was passed making several amend- 
ments. These and other subsequent amendments are noticed in 
their proper places in the body of the book. 


Amending Acts.—This Act has, since its enactment in 1927, 
been amended by not less than ten Acts of the Legislature, (viz. ) 
Madras Acts I of 1928. V of 1929, IV of 1930, XI of 1931, XT of 
1934, XII of 1935, XX of 1938, XXII of 1939, V of 1944 and X 
of 1946. 

Madras Act I of 1928.—This Act was passed to get over — 
some of the difficulties experienced in the election of new committees 
constituted under the Act. Under this Act power was given to 
appoint members of the committees for a further period of two 
years. Sch. III, Rule (1) was also amended so as to extend the 
term of office of members of old committees (Tanjore, Negapatam 


and Madura Temples) which had not been reconstituted under the 
Act. 


Madras Act V of 1929—Statement of Objects and Reasons.— 
The system of dedicating young girls to Hindu Temples might 
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probably have originated with the noblest and highest of motives. 
But now seeing that it has degenerated into something highly ob- + 
jeationable and that the majority of these girls take to a life of 
impurity it is necessary that the sanction of our temple authorities 
to such a practice of dedication which breeds immorality, promis- 
cuity and irresponsibility in both men and women, be 
done away with in the interest of the individual and the 
nation at Jarge; and thus the public be’ disabused of the 
notion that our religion encourages immorality in either man or 
woman and that the service of these women in any way form an 
essential part of the worship in temples. It may here be stated 
that the progressive and enlightened state of Mysore has abolished 
the practice of dedication of girls to temples as early as 1909. 

Madras Act IV of 1930—Statement of Objects and Reasons :— 
Religious institutions which do not ordinarily come under the scope 
of the Madras Hindu Religious Endowments Act on account of their 
income being below the minimum laid down in section + are in a 
very neglected and mismanaged condition. As it is, such cases have 
- to be dealt with by special application of the Act under the proviso 
to that section. The Act should apply to all institutions irrespective 
of income. Wherever the levy of contributions will work as 4 
hardship on temples or maths with low incomes, exemption from 
S. 69 of the Act may be given, or the Board may fix a suitable 
rate in exercise of its discretionary power under that section. (See 
also Notes on Clauses, Fort St. George Gazette, dated 1st October 
1929, pp. 193-194). 

Madras Act XI of 1931—Extiracis from the Report of the 
Select Committee:—This Bill seeks to carry out two important 
Amendments in the Madras Hindu Religious Endowments Act IT 
of 1927. The first amendment empowers the Local Government 
to authorize the Board and its President, subject to such res- 
trictions and modifications prescribed by them to carry on the 
functions of a committee and its President respectively in cases 
where there is no committee or an existing committee is not 
functioning, or ceases to exist. The second amendment authorizes 
the Collector to recover the arrears of contribution due to the 
Board or the temple committees as arrears of land revenue. 

Madras Act XI of 1934—Statement of Objects and Reasors :— 
“The object of this Bill is to carry out an amendment relating to 
devadayam ‘and service Inams. 

As a result of alienations or encumbrances of Service Inams 
attached to religious institutions effected by the Inamdars, the 
inams are in the possession and enjoyment of outsiders who do not 
perform any service and are therefore lost to the institutions. Such 
alienations are still being frequently made. Apart from alienations, 
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quite often, inamdars commit default in the performance of the 
service for which the grant was made. In accordance’ with the 
present policy adopted by the Revenue Department the inams are 
resumed and,.on the presumption that the assessment alone con- 
stitutes the inam, pattas are granted to the alienees and the assess- 
ment is paid to the deity or credited to the general revenues of the 
Government. The interests of the religious institutions thus suffer 
and it is, therefore, necessary that they should be ‘protected in the 
manner proposed (See S. 44-13). This will put an end to aliena- 
tions of inams.” 

Madras Act XIL of 1935—Statenent of, Objects and 
Reasons: Clauses 3 and 8.—In respect of some of the more ini- 
portant temples experience has shown that the existing provisions 
of the Act relating to framing of schemes are not adequate to 
ensure the smooth and efficient administration of the affairs or to 
the best interests thereof. Schemes settled by the courts for most 
of the temples are found in actual working to be defective. If 
suits are to be filed for the modification of the schemes settled by 
courts considerable delay will be caused and the trusts will be in- 
volved in protracted litigation and heavy expenditure. It is. there- 
fore, necessary to amend the law suitably to provide for effective 
steps being taken by the Board for placing the management of 
important temples on a satisfactory footing. Hence the present 
proposal in the Amending Pill to give power to Government in 
suitable cases to notify certain temples and place them under the 
special management of a salaried Executive Officer. 

Clause 4.—Owing to the financial condition of the Board and 
the committee they are not able to meet the cost of auditing the 
accounts of religious institutions, and so no audit is being made. As 
it is highly necessary for a systematic audit of the accounts in ques- 
tion being made, the Act has to be amended ‘so as to recover the audit 
charges from the funds of the endowments themselves. As regards 
the cost of audit of the accounts of temple committees, the Act is 
silent, but the charges are met from their funds. It is proposed 
to make the point clear. 

Clause 5.—While settling schemes under S. 57, it is often found 
desirable and necessary in the interests of the temples to fix the 
numbers of trustees, to remove or appoint new trustees, to associate 
persons such as honorary visitors in the management. and to res- 
trict the ordinary powers of trustees by the appointment of paid 
executive officers, and of those of the committee in certain im- 
portant matters. Though the power to settle schemes includes all 
these by implication, it is preferable to specifically provide for 
the same. The proposed explanation’ is necessary as doubts were 
raised that the Board has no power to settle schemes in respect 
of specific endowments.. “Bie 
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Clause 6.—In settling schemes under S. 63 for Maths and 
excepted Temples owing to mismanagement, it is found desirable 
and necessary to appoint additional trustees or associate others to. 
participate in the management. It is also found necessary in 
some cases to remove the trustee of excepted temples and ‘to appoint 
paid officers to look after the secular affairs of Maths and temples 
under the directions of the trustees. It is preferable specifically to 
empower the Board as to these matters while settling schemes under 
S. 63. 

*% * ae ms 

Clauses 9 and 10.—Doubts are sometimes raised whether 
specific endowments also are liable to pay the contribution leviable 
under S. 69 though the intention is indicated in the second para- 
graph of sub-section (1) of S. 70. It is proposed to make this 
clear. 

Clause 11.—The power to direct the taking of accounts and 
making inquiries appearing in S. 92 of the Civil Procedure Code 
is not now included in the existing S. 73 of this Act. It has been 
held that a suit for accounting would not lie under the existing 
provisions of the section. The directing of the taking accounts of 
a trustee’s management in a suit under the section is essential in 
the interest of the trust, and it is necessary, therefore, specifically 
to insert the clause in the existing section. The proposed explana- 
tion is necessary to remove a possible doubt regarding the appli- 
cability of this section to specific endowments. 

Madras Act XX of 1938—Statement of Objects and Reasons :— 
This amendment is to give effect to the Madras Temple Entry 
Disabilities Removal Act, 1938. “In the opinion of many trustees, 
the Jaw of the land and S. 40 of the Madras Religious Endowments 

_ Act, II of 1927, in particular, stand in the way of the change sought 
to be effected by 'the Temple Entry Disabilities Removal Act. It is, 
therefore, necessary to enact a law of a permissive character enabling 
the removal of the bar where local public opinion favours sucii 
reform.” (See S. 40.) 

Madras Act XXII of 1939:—This Amendment is intended to 
give effect to the Madras Temple Entry Indemnity Act, 1939, in 
respect of Sri Meenakshi Sundareswarar Temple at Madura and 
some other Temples in Madura, Tanjore and Tinnevelly Districts. 

Madras Act V of 1944.—The following statement of the 
reasons which have moved His Excellency the Governor to enact 
the Madras Hindu Religious Endowments (Amendment) Act. 
1944, was published for general information :— 

‘In 1939, when the Congress Ministry was. in office, the 
Minister in charge of Religious Endowments proposed some im- 
portant amendments to the Madras Hindu Religious Endowments 
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Act, 1926 (Madras Act II of 1927), with the object of improving. 
the administration of the endowments in this Province. A Bill 
giving effect to the Minister’s intentions was prepared but before 
it could be considered the Ministry demitted office and as the sub- 
ject was a controversial one, it was considered that it should be- 
left over to be dealt with by a future Ministry. In 1941 the Pre- 
sident of the Hindu Religious Endowments Board represented to- 
the Government that there were certain non-controversial points, 
none of which raised any fundamental issue, in respect of which 
amendment of the Act was urgently necessary. In view of this 
representation, the Government considered the subject afresh and 
appointed a non-official committee with Diwan Bahadur P. V enkata- 
ramana Rao Nayudu Garu, retired High Court Judge, as chair- 
man and five other non-officials including the President of the 
Endowments Board as members, to consider the whole matter and’ 
submit proposals. The committee was specifically enjoined to confine: 
itself to amendments which were non-controyersial and did not 
raise any question of fundamental principle. 


The committee submitted a unanimous report. The recom- 
mendations made by the committee were carefully examined and 
the Government decided to amend the main Act to give effect to- 
such of the recommendations of the committee as were consi- 
dered to be specially urgent. A Bill for the purpose was accord- 
ingly drafted and published for criticism. After considering the 
objections and suggestions received, His Excellency the Governor 
has enacted the Madras Hindu Religious Endowments (Amend- 
ment) Act, 1944. 


The amendments made by this Act provide for the following. 

matters :— 

(1) The abolition of Temple Committees. 

(2) The appointment of Assistant Commissioners to dis- 
charge centain duties now performed by Temple Committees. 

-(3) Raising the contribution payable by all institutions to: 
a maximun? of 3 per cent. of their annual income. 

(4) The grant of certain additional powers to the Presi- 
dent of the Board to improve its working. 

Abolition of Temple Committees.—Temple Committees have 
never worked well in this Province. Those constituted under 
Madras Act XX of 1863 were neither popular nor effective and 
were condemned by a committee which included Sir T. 
Muthuswami Ayyar and Sir C. Sankaran Nair. After the Madras. 
Hindu Religious Endowments Act was passed in 1925, 32 com- 
mittees were constituted, but most of them are moribund, and only 
five committees are now functioning with elected members. Want 
of funds and existence of factions have impeded their working.. 

6 
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and the committees have frequently used their powers in disregard 
of the welfare of the institutions in their charge. Funds have often 
been diverted for purposes which were far from legitimate. The 
Act had to be amended in 1931 so as‘to provide for the functions 
of Temple Committees being discharged by the Board. in areas in 
which they had ceased to exist. The Committee has unanimously 
recommended the abolition of Temple Committees. 

Appointment of Assistant Commissioners.—Many administra- 

tive difficulties are felt by the Board in doing the work assigned to 
Temple committees by the main Act. The committee considered that 
there should be men on the spot in the various districts who could get 
into direct touch with institutions and exercise effective control over 
them. They have accordingly recommended that Assistant Com- 
missioners should be appointed to take the place of ithe Temple 
Committees. The Act gives effect to this recommendation. The 
number of Assistant Commissioners will be fixed from time to time 
by the Government in consultation with the Board. Appointments 
to the posts will be made by the Governmem after consulting the 
President of ithe Board. The Assistant Commissioner will have 
practically all the powers now, possessed by Temple Committees. in- 
cluding the power of scrutinizing the registers referred to in sections 
38 and 39, the dittams referred to in section 55 and the budget 
referred to in section 56. The Assistant Commissioner will also 
assist the Board by conducting enquiries and investigations, taking 
evidence and making inspections on its behalf and under its 
‘directions. The Board has also been authorised to delegate any 
of its powers and duties to Assistant Commissioners, subject to 
such exceptions and limitations as it may think fit. In regard to 
the appointment and suspension, removal or dismissal of trustees. 
the power of Assistant Commissioners will be restricted to non- 
hereditary trustees of temples which are not included in a list 
prepared and published by the Board from time to time in the pres- 
cribed manner. Disciplinary power in respect of ail hereditary 
trustees of temples and the power to appoint, suspend,- remove or 
dismiss non-hereditary trustees of temples included in the list afore- 
said will vest only in the Board. The Board will have power to 
call for the records of orders and proceedings of Assistant Com- 
missioners and to cancel or modify them when necessary. 

Raising the contributions payable by institutions. —No con- 
tribution is at present levied’ from temples whose annual income 
is below Rs. 200. Over 15,000 out of about 27.000 temples in the 
Province belong to this category. Out of the remaining 12,000 
temples, over 8,000 are non-excepted temples and contribute 3 per 


cent. of their income to the Board. and the remaining institutions 
-contribute only one and a half per cent. The Government agree with 


the committee that there is no justification for this distinction and 
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that the contribution should be levied at a uniform rate in all cases. 
Besides, it is impossible to effect any real improvement in the ad- 
ministration of the endowments without substantially augmenting 
the Board’s finances. The Board has made every possible re- 
trenchment and yet its funds are quite insufficient to meet legiti- 
mate and necessary expenditure. The Act therefore provides for 
the levy of a uniform contribution from all institutions without 
exception at a rate not exceeding 3 per cent. of their annual income. 


Powers of the President.—The intention of the main Act was 
to confer on the President of the Board the status of its adminis- 
trative head, but this was not specifically laid down in that Act. 
THe absence of such a provision has led to some disharmony neces- 
sitating the intervention of the Government. In order to secure 
efficiency in administration and uniformity of Policy, the Govern- 
ment consider it desirable that the President of the Board should 
be made responsible for the proper working of the Board and for 
the discharge of its functions. The Act therefore makes him the 
administrative head of the Board and confers on him the power 
to constitute territorial divisions and to assign such divisions and 
other functions among the Commissioners. The President is also 
empowered, for reasons to be recorded in writing, to transfer any 
pending proceeding from one Commissioner to another or from 
one committee of the Board to another, and to call for the papers 
in regard to any administrative matter disposed, of by a Commis- 
sioner within three months from the date of disposal, and direct a 
reconsideration of such matter by the full Board or a committec 
thereof.” (Legal Department Notification.) 


Act X of 1946. “Statement of Objects and Reasons .”’—‘In 
1939, the Minister in charge of religious endowments proposed cer- 
tain important amendments to the Madras Hindu Religious Endow- 
ments Act, 1926, with the object of improving the administration of 
the endowments in this Province. A Bill giving effect to the 
Minister’s intention was prepared, but before it could be considered, 
the Ministry went out of office. In 1941, the President of the 
Hindu Religious Endowments Board represented to the Govern- 
ment that there were some non-controversial points in respect of 
which amendment of the Act was urgently necessary. The 
Government appointed a non-official committee, with Sri Diwan 
Bahadur P. Venkataramana Rao Naidu. Retired High Court Judge. 
as Chairman and five other persons including the President of the 
Endowments Board as members, to consider the whole matter. The 
Committee functioned from July 1942 to March 1943 and submitted 
a unanimous report. Certain recommendations of the Committee. 
which related to changes considered to be immediately necessary 
were embodied in the Madras Hindu Religious Endowments 
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(Amendment) Act, 1944. The remaining recommendations of the- 
Committee were carefully examined in consultation with the High 
Court, the Board of Revenue and the President of the Hindu 
Religious Endowments Board and the Government considered it 
necessary to make certain further amendments ito the Act. A Bill 
for this purpose was published for criticism. After considering 
the objections and suggestions received, His Excellency the Governor 
has enacted the Madras Hindu Religious Endowments (Amend- 
ment) Act, 1946. The important amendments made by this Act 
are briefly explained below. 

Religious endowments in the Presidency town which have 
hitherto been outside the scope of the principal Act, have now been 
brought within its purview (section 2). 

The distinction made in the principal Act between excepted and 
non-excepted temples has now been removed and necessary con- 
sequential changes have been carried out throughout the Act 
{sections 3 (ii), 7, 8. 11, 19, 21. 29 and 36]. 

The definition of ‘‘religious endowment’’ has been amplified so 
as to make it clear that the Hindu Religious Endowments Board 
has jurisdiction over the property or endowments of defunct 
temples. The amendment will enable the Board to take steps for 
the revival of the temples or for the application of the endowments 
to objects of a like nature [section 3 (v)]. 

Provision has been made to the effect that a person who acts 
in a vacancy caused by the grant of leave to the President or 
Commissioner will hold office as such. only during the continuance 
of the vacancy or for any shorter period fixed by the Government 
(section 4). The President and the Commissioners of the Board 
have been exempted from serving as jurors (section 5). 

Tt has been made clear that an inam granted for the support or” 
maintenance of a math or temple is within the scope of section +4-B 
of the principal Act [section 9 (i)]. 

Provision has been made for a more effective auditing 
of the accounts of the temples, maths and endowments 
connected therewith, for the rectification of defects and irregula- 
rities disclosed in audit reports and for the recovery from trustees 
by way of surcharge, of the amount of any loss caused to the 
endowment by their misconduct or negligence. The rule-making 
power conferred by section 71 of the principal Act has also been 
amplified jso as to cover the method of recruitment of auditors and 
their. qualifications [sections 10 and 33 (a)]. 

The powers of the Board have also been enlarged in certain 
cases. Its decision under sections 54 and 56 of the principal Act 
will not hereafter be liable to be questioned in a court of law 
(sections 14 and 15). The Board will also have power to get more 
information in regard to the budget from trustees of maths and to 
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make suggestions in regard to: the various items in the budget 
(section 20). The Board can also exercise the powers conferred 
‘by sections 59 and 60 of the principal Act in respect of maths and 
endowments connected therewith (section 24). Power has been 
given to the Board to take proceedings under section 65-A for 
notifying a temple or specific endowment attached thereto, notwith- 
standing the fact that the temple or endowment is governed by a 
scheme previously settled and such notification will not be liable 
‘to be questioned in a court of law (section 26). The powers of 
administration vested in other authorities by schemes already 
settled by courts have also been transferred to the Board (section 
35). The Board will have jurisdiction to decide disputes as to 
whether or not an institution or endowment is one to which 
section 77 of the principal Act applies (section 37). The Board will 
also have jurisdiction to decide disputes in regard to the usages of 
a math or temple or in regard to the customary rights, honours, etc. 
claimed by any person in a math or temple (section 39). The 
Board has also been empowered to decide whether a trustee is a 
hereditary trustee or not, and if any person is aggrieved by its 
<lecision, he may move the court to modify or set aside the decision 
“section 40). 

Provision has also been made for the payment by maths, 
temples and specific endowments in receipt of an annual income of 
not less than Rs. 1,000 of a contribution to meet the cost of audit 
(section 31). It has further been provided that ithe objections of 
any of the trustees should be heard’ before the Board levies the 
costs, expenses and contributions payable under sections 68 and 
69 of the principal Act The levy of contributions from temples 
and maths has also been limited to the period of three years im- 
mediately preceding the fasli in which a notice of assessment is 
issued (section 32). $ 

As has been said, this Act follows in the main the provisions 
of the corresponding provisions of the Charitable Trusts Acts in 
England. 

In England, at the present time, by virtue of the provisions of 

Course of legisla- the Charitable Trusts Acts, the administration 
tion in England regar- Of charity property and affairs has been, to a 
ding administration of very great extent. confided to the Board of 
‘charities, Charitý Commissioners. 
the year in which the Act appointing a per- 
k manent body of Commissioners was passed, 
glih Charitable several inquiries had been made at different 

Ear Se periods, by Commissioners appointed under 
various statutes, into the condition of charities; but they do not 


Prior to 1853. 


(1) See the Statement of Objects and Reasons 1o the Robinson 
Committee Bill cited supra. 
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seem to have promoted the wejfare of charities generally, al- 
though perhaps in individual cases it was otherwise 

Subsequent to the Statute of 43 Eliz. c. 4, the first of such 
inquiries appears to have been made in pursuance of the Act of 
26 Geo. IIT. c. 58, which was passed to ‘‘procure on oath returns 
of all charitable donations for the benefit ef poor persons in the 
several parishes and places within that part of Great Britain called 
England” from the ministers, church-wardens, and other persons. 
The result of this enactment appears by the report to have been 
so far successful as to have procured the furnishing of returns 
from nearly 13,000 parishes, and to have revealed the fact that 
many of such charitable donations had beer lost, and that cthers 

Were in danger of the same fate 

In 1812 the Legislature attempted to remedy this by requiring 
the registration of such charitable gifts (52 Geo. III. 102). This. 
enactment did nat, however, extend to donations secured on land. 
nor did it extend to charitable institutions, royal foundations, nor 
to certain other institutions unnecessary here to refer to. The 
objects of the Legislature in passing this measure does not appear 
to have been:successiul. In fact, ithe statute was hardly of a 
nature sufficient to cope successfully with the then existing abuses 
in the administration of charity trusts. 

By the Statute of 58 Geo. III. c. 91 (extended or continued 
by 5 Geo. IV. c. 58, and 10 Geo. IV. c. 57, down to the year 
1880), an attempt was made to improve the administration of 
charities for educational purposes, and Commissioners were ap- 
pointed to inquire into the amount, nature and management of such 
institutions. This Statute was amended by 59 Geo. IIT. c. 81, 
by which its powers were extended to other charities and at the same 
time provision was made for increasing the number of Commissioners, 
to whom additional facilities were given for making application 
to the Court of Chancery concerning the management of property 
appropriated to charitable purposes. By a later Act passed in 
the same year (59 Geo. III. c. 91) such Commissioners were em- 
powered to certify the particulars obtained by virtue of their powers 
under the above-mentioned statutes, to the Attorney-General who 
could apply summarily by way of petition or information for relief. 

The Commissioners appear to have found their task by no 
means a light one, and to have been unable to complete their in- 
vestigations within the period originally allotted to them, for another 
Commission, was issued under the Statute of 1 & 2 Will. IV. c. 34, 
to continue such investigations. 

These investigations were continued down to 1837 by various 
statutes (2 Will. IV. c. 57; 5 & 6 Will. IV. c. 71; 7 Will. IV. 
c. 4), but the result was far from being satisfactory, for, the reports 
made by such Commissioners show that there existed cases of 
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gross maladministration of charity property, and more particularly 
in connection with charities having special visitors. 

In 1849 a Royal Commission was appointed for the purpose of 
examining the reports made by the Commissioners under such in- 
quiries, and they récommended the appointment of a permanent 
Board of Commissioners which led to ‘the passing of the Act of 
1853 (16 and 17 Vict. c. 137). By the administrative powers 
given to the Charity Commissioners by this Act. and by other Acts 
subsequently passed. a resort to the jurisdiation of the High Court 
to administer a charity trust has, to a very great extent become 
unnecessary, and in many cases difficult, greatly to the advantage 
of charities in general. These administrative powers have been 
extended from time to time by :the Charitable Trusts Acts of 1855, 
1869. 1862, 1887, 1891 and 1894 which ty the Short Titles Act (59 & 
60 Vict. 1896 c. 14) are now grouped under the collective’ title 
of ‘the “Charitable Trusts Acts. 1853 to 1894’, and the result has 


been that charities generally have greatly benefited by the extensive ` 


powers given to the Charity Commissioners by these Acts inasmuch 
as a check has been imposed on the enormous abuses which had 
grown up,in the administration of charities. and more particularly 
in reference to proceedings which used ‘to be instituted for the 
good of no one but parties interested in the costs of such pro- 


ceedings. 


English Law relating to Charity Commissioncers.—The, powers 
exercised by the Charity Commissioners in relation to charities are 
derived mainly from the Charitable Trusts Acts, 1853 to 1925. The 
object of these Acts is, shortly, to proteot property belonging to 
charities against loss, and to provide a simple and economical way 
of carrying out the charitable intentions of founders where such 
intentions are inadequately expressed in the instruments of 
foundation . 


The Commissioners have inquisitorial, administrative and judi- 
cial powers. 

The Charitable Trusts Acts are so construed bx the Courts as 
to further rather than to restrict the jurisdiction “yesied by them 
in the Commissioners. = 

The Commissioners are concerned with all dealings with 
capital of charities, as well as all variations of the prescribed mode 
of giving effect to the objects of a charity. ` 

They are in no sense administrators of income, which must be 
dealt with by the trustees within the limits prescribed by the 
founder or according to duly authorised variations. (Seé Halsbury, 
Laws of England, 2nd Ed.. Vol. IV, p: 355). 


ste 





(1) See Chilcott’s Administration of Charities in England (1858). pp. 1-4- 
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Hindu Religious Endowments Act 
(ACT OF 1927). 


[RECEIVED THE GOVERNOR-GENERAL’S ASSENT ON 19--1—27.] 


An Act to provide for the better administration -and governance 
of certain Hindu religious endowments and to remove certain 
doubts as to the legality of the action taken and things done 
under the Madras Hindu Religious Endowments Act, 19238. 
WueEreas it is expedient to provide for the better admini- 

stration and governance of certain Hindu 

religious endowments described hereunder} 

AND WHEREAS diverse doubts have been raised as to the 
validity of the action taken and things done under the Madras 
Hindu Religious Endowments Act, 1923 ;* 

AND WHEREAS certain legal proceedings have been com- 
menced in the High Court of Judicature, Madras and certain 
courts subordinate thereto, questioning the said action. and 
things; i pa 

AND WHEREAS it is expedient to. remove those doubts and 
to validate the said action and things; i 


AND WHEREAS the previous sanction of the Governor- 
General has been obtained to the passing of this Act; 


It is hereby enacted as follows :— 


Preamble. 


Better administration of certain Hindu Religious Endowments. 
—Act XX of 1863 was so badly framed and 
the amendments required therein were so 
many that it was considered the preferable course to repeal it 
altogether and enact a self-contained piece of legislation dealing 
with the whole subject of Hindu religious endowments in this 
Presidency .? 


Preambl:-. 





-——— mm 


(1) Madras Act I of 1925. 
(2) See Statement of Objects and Reasons. 
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Act I of 1925 was accordingly passed. As doubts were raised 
as to the validity of that Act, this Act is passed repealing Act I of 
1925, and re-enacting its provisions over again with a clause vali- 
dating action taken and things done under the Act of 1925.1 


Endowment.—‘‘By an endowment is meant all property of 
every description belonging to or held in trust for a charity or 
charitable purpose, and whether held for its general purposes or 
any special purpose, and whether upon trusts or conditions which 
render it lawful to apply the capital to the maintenance of the 
charity or upon trusts which confine the charitable application to 
the income. ’” 

Hindu Religious Endowment.—The term ‘‘Hindu’’ includes 
all who are called Hindus in common parlance. ‘‘It is not within 
the province of Civil Courts to determine questions of orthodoxy. 
In order to determine whether a certain person is a Hindu, it is 
immaterial whether he is recognised as a Hindu by the orthodox 
caste Hindus, the only question being whether he himself adheres to 
some form of Brahminical worship and belicf. Caste regulations do 
not constitute Hinduism, though they flourish among Hindus’’.* 

Thus sectarians like Jains, Brahmos, Arya Samajists, Sikhs and 
Bairaghees are also Hindus.‘ 

Change of the mode of worship and customs about dress and 
diet do not make them non-Hindus, and by becoming a Brahmo one 
does not necessarily cease to be governed by the Hindu Law.® 

“Hinduism includes a fluctuating mass of beliefs, opinions, 
usages and observances, social and religious ideas, the exact details 
of which it is impossible to reduce to anything like order, and in the 
most diverse aspects of which it is impossible to recognise anything 
that is common.® A belief in the religious superiority of Brahmins, 
veneration for the cow, and respect for the distribution of castes are 
the elements of Hinduism, which are most generally recognized as 
fundamental. But each and all of these has been rejected or is 











(1) For the history of this enactment, see Introduction supra. 

(2) Re Clergy Orphan Corporation (1894) 3 Ch. 145 (151) C.A. 
Hals. 2nd Ed. Vol. IV, p. 357. 

(3) Maung Chit v. Ma Yait, 37 I.C. 780; 10 Bur.L.T. 194. See also 
3 L.B.R. 228; 4 All. 348; 30 I.A. 249: 31 Cal. 11:.7 C.W.N. 895; 5 
Bom.L.R. 845; 8 Sar-P.0.J, 543; 13 M.L.J. 381: 9 M.I.A. 195. 

(4) Sheo Zag v. Dakho,5 I.A. 108: Kalgavda v. Somappa, 32 Bom. 
669; Lala Mahibar Pershad v. Mussumut Kundun Kunwar, 8 W.R. 116; 
Rant Bhagwan Kuar v. Jogendra Chandra Bose, 30 I.A. 249 (Brahmos.) 

(5) 30. Ind. App. 249. As to Jain endowments, sce S. 2, Expl. and 
S. 3, Cl. (2) infra. 

(6) See on this point Ghose’s Hindu Law, Vol. I, 3rd Ed., p. 997; 
Succession Act (XXXIX of 1925) (M.L.J. Ed.) notes under S. 4, pp. 


3-40. - + 
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rejected by tribes, castes, or sects whose title to be included amongst 
Hindus is not denied. ’’ 


Religious and Charitable Endowments——The Act is confined to 
purely Religious Endowments as distinguished from Charitable 
Endowments. But the ‘distinction between Religious and Charitable 
Endowments is not found in the Hindu law. ‘‘ Religious and 
charitable purposes are coupled in the Hindu authorities, and the 
example given is a reservoir of water or the like constructed for 
public good. Under this definition rest-houses for travellers, groves 
of trees, roads, conduits and schools as well as distribution of alms 
have in various cases been held to come.’” 


Religious and non-religious endowment.—Sometimes an endow- 
ment is made for several purposes some of which are religious and 
others are not religious. In such cases of mixed endowments it is the 
primary object of the endowment that determines the real charac- 
ter of the gift. Thus, if the gifts is in the main for a secular chari- 
able purpose the fact that there is a direction that a small portion 
is to be utilized for a religious purpose will not make the endow- 
ment a religious one.* Similarly, if the bulk of the property is 
given to a religious purpose a direction to appropriate a portion 
to a secular purpose will not make the endowment a secular one. 
In all such cases if the two portions of the endowments can be 
severed the courts will treat the religious portion of the endow- 
ment as religious and the rest as secular; where, however, the two 
portions cannot be severed, questions of greater difficulty arise. In 
all such cases provision is made for the apportionment of the 
funds for the several purposes mentioned by the donor.‘ 


The question was also considered in a case that recently came 


before the Madras High Court.” One Kanagammal executed a will 
by which she constituted three properties, one a chattram and 





(1) Extract from N.W.P. Census Report, 1891. Cited in Mayne’s 
Hindu Law, Sth Ed., p. 12 and Ganapathi Iyer’s Rel. End., 2nd Ed., p. 56. 

(2) West and Buhler’s Hindu Law, 3rd Ed., pp. 206 and 207. Gana- 
pathi Iyer’s Religious Endowments, 2nd Ed., pp. 23, 52, 53 and 206. Special 
provision has been made for administration of Charitable Trusts by the 
Charitable Endowments Act (VI of 1890) and the Charitable and Religious 
Trusts Act IV of 1920. 

(3) On his subject see Ganapathi Iyer’s Rel. End., 2nd Ed., pp. 305 
and 306. ; 

(4) S. 21 of Act XX of 1863 enabled the Board to apportion the 
endowed property for the different purposes. S. 92, C.P.C., enables the 
Court also to make such apportionment in scheme suits, See also S. 67, infra. 

(5° Venkatachala v. Taluq Board, 34 Mad. 375: 10 I.C. 301. Trust 
«created for conduct of certain charities viz., feeding of Brahmins, perform- 
ing of archana to a goddess in a temple and supply of butter-milk to pil- 
grims attending a certain festival in a temple, is not religious in character. 
34 M. 375=10 I.C. -301—21 M.L.J. 305. 
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i ities, viz., (1) to feed 12 
» certain charities, Viz., ( 
two houses el ep fre chattram Burling l 2) so Dl 
prami af i 3) to supply neer moru ; 
archana to the Goddess in a en 3) to oar Nerval at Tiravott 
rile and two others as trustees 


i § tten 
milk) ete. to persons a eae 
yur, and appointed the first defenda ee dsfendant mene 
| he mismanaged and was also. 


to carry out the charities. ie a ti 

oe brabe eC OnT his alienating the endowments to. 
Gade Hs ral 3 the Board of Revenue interfered, and, on 
ae mae ed! an order vesting the properies m the Taluk oard, 
Saidape “on the strength of that order, the Taluk Board sued 
podari from defendants 2 and 3 the charity properties in their 
e ae In the course of the judgment, their Dorddallios Sir 
Ralph Benson and Justice Sundaram Ayyar said :— e main 


i at the hearing was that raised by the first issue, 
ar (ait Board’s order making over ne fgg cite 
of the choultry to the plaintiff was legal and valid. 1 = : enkata; 
rama Sastriar contended that the trust must be regar ded mainly 
as a religious one, and that the Board had, therefore, no jurisdic- 
tion over it. He argued that the distribution of neer moru, ete., 
to people attending the festival at Thiruvottiyur should be regard- 
ed as a religious-charity. We are clearly of opinion that this. 
contention is not correct. The distribution, no doubt, is to be 
amongst those who attend the festival in the temple, but it is not to 

: be an offering to the deity, and it is not any ceremony which is part 
of the temple festival itself. The learned vakil did not contend that 
the small provision for making archana every Friday to the God- 
dess would make the trust a religious one. We, therefore confirm 
the finding of the lower court that the trust is not religious in its 
character’, 
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` Bvidence.—To ascertain whether an institution, like a Mutt, 
is a public religious endowment falling within the purview of this 


Act entries in the registers kept by the institution can be referred 


to and relied on. 48 L.W. 735==1 e ; 
L.J. 85, 938 Mad. 810=(1938) 2 M. 


. Previous sanction of the Governor Gener i 
x fi - al—The previous sanc- 
tion of the Governor-General is required for the andtthiant of this 


Act, because under section 79 r i 
dee tose ee m 9, cl. (2) of the Government of India 


i any autho- 
than that local legislature” and as this 


Act seeks to repeal Act XX of 1863 and Regulation VII of 1817, 
(1) Vencatachala v, Taluq 


Board; 34 Mad. 375: 10 I.O. 301. 
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the previous sanction of the Governor-Gener. 1 
and obtained.? al has been sought for 


This Act does not take away jurisdiction of Court under the 
Charitable and Religious Trusts Act, 1920—The Madras Hindu 
Religious Endowments Act has not takeh away the jurisdiction of 
the District Judge under S. 5 of the Charitable and Religious 
Trusts Act. To a certain extent both the Acts cover the same- 
ground. When the District Judge passes an order under S. 5 of 
Act XIV of 1920, because the Madras Hindu Religious Endow- 
ment Board showed no inclination to exercise its powers under the- 
Madras Act, it is a good reason for exercising his discretion; and 
the order cannot be revised by the High Court under S. 115, C. 


P. Code. 152 I.C. 1052—40 L.W. 920=A.I.R. 1935 M. 56. 
(1)=68 M.L.J. 55. s 


Pending suits.—Even after the passing of this Act, worshippers 
who had instituted suits before the passing of the Act can continue 
them. There is nothing in the Act which could take away the right 
of persons who were parties to pending actions at the time of the 
passing of the Act. 108 I.C. 798: A.I.R. 1928 Mad. 905. 


Act, if retrospectwe—See A.I.R. 1926 Mad. 162. Act has. 


no retrospective effect. 115 I.C. 54: A.I.R. 1929 Mad. 322 
(case under S. 75). 


CHAPTER I. 


PRELIMINARY. 
4. This Act may be called THE 
Short title. Mapras Hinpu RELIGIOUS ENDOWMENTS. 
Act, 1926. 


Commencement of the Act.—There is no special provision in 
this Act as to the date of its commencement. But under S. 5 of 
the General Clauses Act (X of 1897) and S. 5 of the Madras 
General Clauses (Act I of 1891) where no time is mentioned or 
provision made for its commencement, ‘‘it shall come into force 
upon the first publication, made in pursuance of section 40 of the 
Indian Councils Act, 1861, by the Governor of Fort St. George 
of the assent thereto of the Governor-General of India; and in 
every such Act the date of such first publication shall be printed 
either above or below the title of the Act, and shall form part of 


(1) See Government of India Act, S. 79. 
8 

















~ 
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every such Act. ”* 
1927. 


Construction of the Act.—In construing the provisions of the 
corresponding English Charitable Trusts Acts, with regard to the 
jurisdiction of the Commissioners, it has been held? that in cases 
where it is possible to place two or more constructions on the mean- 
ing of the Acts, the Court adopts that construction which supports 
the jurisdiction of the Commissioners, since it should be borne in 
mind that such a body of Publice Commissioners, acting under 
statutory powers, would most likely have exercised care not to 
overstep the limits of their authority. In all cases, therefore, 
when a reasonable doubt exists as to the jurisdiction, the Court 
leans in favour of such jurisdiction vesting in the Commissioners. * 


This Act came into force on the 8th Feb., 


Jurisdiction —The jurisdiction would extend to all charities 
founded and endowed within the Presidency notwithstanding their 
revenues are applied abroad® and to all charities the endowments of 
which are abroad but the proceeds of which are applicable within 
the Presidency.* So, too, the jurisdiction of the Commissioners 
extends to charities whose endowments are not perpetual, or which 
may be diverted to purposes which are not charitable.” 


However, the jurisdiction of the Commissioners when invoked 
is a continuing jurisdiction, so that when an application has once 
been made pursuant to the Act, that jurisdiction attaches abso- 
lutely to the charity and cannot be stopped or put an end to by a 
withdrawal of such application before an order has been made 
and sealed .§ 


2. This Act extends to the whole of the Presidency of 
Madras °[* * * ] and applies, save as 
hereinafter provided, to all Hindu public 
religious endowments. 


Extent. 





(1) See Madras General Clauses Act I of 1891, S. 5. 

(2) Under the English Oharitable Truss Acts (1853-1894). 

(3) Attorney-General v. Wygeston Hosptial, 82 L.T. 377. 

(4) Chilcott Administration of Charities (1898) pp. 5-7. 

(5) In re Duncan, L.R. 2 Ch. 356. 

(6) Zronmonger Co. v. Attonney-General, 11 Cl. F. 98. This is on the 
sanalogy of {he .construction placed on the corresponding provisions of the 
English enactments. 

(7) Re Sir R. Peel’s School at Tamworth, L.R. 3 Ch. 345; In re 
Gilchrist’s Trusts, 64 L.J.Ch. 298. . 

(8) In re Poor Lands Charity, Bethnal v. Green, L.R. (1891) 3 Ch. 
400. 

(9) Tho words “Except the Presidency Town?’ ommitted by Madras Act 
X of 1946. 
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Explanation.—For the purposes of this Act, Hindu public 
religious endowments do not include Jain religious endowments. 
Act extends to the whole of the Presidency of Madras.—The 


Presidency town of Madras is not now excluded from the opera- 
tion of this Act. 


«í Presidency of Madras” shall mean the territories within 
British India for the time being under the administration of the 
Governor of Fort St. George in Council. 


Public Religious Endowments——The Act applies only to public . 


and not to private religious endowments. 

Distinction between public and private endowments .—Reli- 
gious endowments are either public or private. In a public endow- 
ments the dedication is for the use or benefit of the public. When 
property is set apart for the worship of a family god in which the 
public are not interested, the endowment is a private one.* 


This section presupposes the existence of a public trust or 
endowment.—Private trusts and endowments concern only indivi- 
duals or families for private convenience or support. By public 
trusts may be understood such as are constituted for the benefit 
either of the public at large, or of some considerable portion of it 
answering a particular description. In private trusts the beneficial 
interest is vested absolutely in one or more individuals, who are, or 
within a certain time may be, definitely ascertained and to whom 
therefore collectively, unless under some legal disability, it is or 
within the allowed time will be, competent to control, modify or 
determine the trust. A public or charitable trust, on the other 
hand, has for its objects the members of an uncertain and fluctuat- 
ing body, and the trust itself is of a permanent character.* 

The distinction between public and private endowments is im- 
portant, for it has been, held by the Judicial Committee that, where 
the temple is a public temple, the dedication may be such that the 
family itself could not put an end to it, but in the case of property 
dedicated to a family idol, the consensus of the whole family might 
give the property another direction .* 

It has accordingly been held that where the heirs of the 
founder are unable to carry on the worship of the family idol 
out of the income of the endowments they may transfer the idol 
and its property to another family for the purpose of carrying 
on the worship. Such a transfer, if made without consideration 


(1) Mad. General Clauses Act (I of 1891), S. 3 (24). 
(2) Jugalkishore v. Lakshmandas, 23 Bom. 659. 

(3) Ibid., Lewin, p. 18. 

(4) Komwar Doorganath v. Ram Chunder, 2 Cal. 341 (347); 4 I.A. 


fi 
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and for the benefit of the idol, is valid and binding on the heirs 
of the transferors.? In other respects, however, there is no 
distinction between the two kinds of endowments. Thus property 
dedicated to the services of a family idol cannot be alienated 
except for unavoidable necessity, nor can it be taken in execution 
of a personal decree against the shebait.? 


` Religious Endowments Act XX of 1863.—The Religious En- 
dowments Act, 1863, also did not apply to private endowments.* 


Maths——Though maths as a rule are pubic endowments, a 
math may be a private institution.* 

„Jain Temples and Endowments :—Explanation—S. 2 Expla- 
nation would have to be read along with the S. 3, C1. (b) which 


gives power to the Local Government to extend the provisions of 
this Act to Jain temples also. 


3. (a) The [Provincial Government] may, after con- 
sulting the Board, exempt any such endow- 
ment from the operation of all or any of 
the provisions of this Act or vary, alter 
or cancel such exemption. 


Power to excmpt 
endowments. 


(bL) The [Provincial Government] may, by notification, 
extend to Jain religious endowments the: 
provisions of this Act and of any rules 
framed thereunder, and may declare such 
extension to be subject to such restrictions and modifications as 
they think fit: 


Power to extend Act 
to Jain endowmentr. 


Provided that before issuing such notification the [Pro- 
vincial Government] shall publish in the [Official Gazette] a 
notice of their intention to do so, fix a reasonable period for 
the persons interested in the endowments concerned to show cause 
against the issue of such notification and consider their objections, 
if any. 

. Jain Religious Institutions—There are Jain maths and 
shrines in this Presidency to which endowments of considerable 
value are attached. As the Jains in these matters do not mate- 


eS See eS 


(1) Khetter Chunder v. Hari Das, 17 Cal. 557. 
(2) Rupa v. Krishnaji, 9 Bom. 169. 

(3) Protap Chandra v. Brojonath, 19 Cal. 275. 
(4) Sathappayyar v. Periasami, 14 Mad. 1. 
(5) See Notes under S. 3 infra. 
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rially differ from the Hindus it is proposed to take power to extend 
the Act by notification to such endowments.* 


Temples in Malabar.—Temples in Malabar and Canara are not 
excluded from, the operation of this Act. But such temples have 
always occupied a peculiar position. 

No doubt Madras Regulation VII of 1817 applied to Malabar, 
but there was no Government interference in any way with the 
management of public temples in those districts during the period 
between 1817 to 1842, when Government managed religious in- 
stitutions in other districts through their own agency. Similarly, 
no committees were established in Malabar under Act XX of 
1863. The reason for this non-interference may be found in the 
fact that many of the temples are claimed by the Rajahs, Uralars, 
Jenmis and other landlords to be private temples, and in cases 
where such claims are valid, these temples would even under this 
Act be exempted from the operation of this Act. But where no 
such claim can be established the provisions of the Act would 
apply.? 

Referring to the temples in Malabar, the Commissioners in 
their first Report said—*The district of Malabar was left out of 
the scheme of Committees constituted under Act XX of 1863 and 
the trustees of even public temples in Malabar were left to manage 
without any supervision or control for such a long time that most 
of them began to claim the temples as private institutions. Owing 
to the disputes about the -character of the temples in Malabar and 
the fact that most of these temples come under ‘‘excepted temples’’, 
the question of constituting temple committees for Malabar has 
not been considered so far.’” i 

Tq. > s 8 *] 

TS. e e o s *] 


©. The Madras Hindu Religious En- 

REP rare Madras dowments Act, 1923 (hereinafter referred 
to as i‘the said Act) is hereby repealed. 

_Doubts were expressed as to the validity of the Madras Hindu 

Religious Endowments Act, 1923, and of the action taken and 

things done in pursuance of and under that Act and legal pro- 

cecdings were instituted in the Madras High Court and certain 


a ea Statement of Objecta ang Reasons. 
2) See Proceedings in Council, G.O. No. 72, Legislative, dated 26th 
May, 1894. Sec also 9 Mad. 473; 3 Mad. 401. f ; 
(1997) 2 MALT. 485. ; Sce also 1938 Mad. 209; 
(3) Fifth Rep. of the Rel. End. Board, pp. 28-29. 
(4) Omitted by S. 3, Madras Act IV of 1930. 
(5) Omitted by the Sedond Schedule to the Government of India 
(Adaptation of Indian Laws) Order, 1937. 
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subordinate courts questioning its validity. The result was th 
5 Ivy . at 
the working of the Act had been considerably obstructed by per- 
sons whose supposed. vested interests had been affected by the Act. 
This Act is primarily intended to remove all doubts that may 
exist as to the validity of the said Act and of action taken and 
things done thereunder. As the present Agt is intended to take 
the place of the Act of 1923, that Act is no longer necessary, and 

so is repealed. 

‘7. (7) All action taken and all things done including the 
constitution of the Board of Commis- 
Validation of action sioners for the Hindu Religious Endow- 
enn ae Madras sents, the notifications issued and orders 
i made under and in pursuance of the said 


Act shall be deemed to have been validly taken, done, issued or 


made. 
(ii) All proceedings taken under the said Act may be 


continued under this Act in so far as they are not inconsistent 
with the provisions of this Act. 

(iii) Any remedy by way of application, suit or appeal 
which is provided by this Act shall be available in respect of pro- 
ceedings under the said Act pending at the time of the com- 
mencement of this Act as if the proceedings in respect of which 
the remedy is sought had been instituted under this Act. 


When the Government of Madras approached the Government 
of India originally for permission to introduce a Bill validating 
Madras Act I of 1925, the Government of India was of opinion 
that a validating enactment ds such can be passed only by the 
Imperial. Parliament, that the local Legislative Council, as now 
constituted, cannot validate a statute, purporting to have been 
passed by the local Council, whereas a re-enacting bill is in the 
nature of an introduction of a new measure into the new Council 
and, therefore, is within the ambit of the powers of the local 
Legislative Council. Referring to this view and the provisions 
of this section a competent writer in the course of an article con- 
tributed to the Madras Law: J ournal, said = The distinction 
between a re-enacting and a validating bill is, in the circumstance 
of this particular case, one of form rather _than of substance. 
This re-enacting bill contains a provision validating all the Acts 
of the Endowment Board, and the whole machinery constituted. 
under the prior Act. If the provision so inserted into the new 
bill is not to be termed a validating provision, it can only be view- 
ed as a provision giving a retrospective effect of a novel character 
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to a bill which is to be introduced afresh and for the first time. 
Thus it will be seen that the objections of the Government of India 


to a validating bill as such are equally applicable to a re-enacting 
bill with a validating provision. ’”* 


Analogous Law—S. 24 of the General Clauses Act (X of 
1897) enacts that,—‘‘Where any Act of the Governor-General in 
Council or Regulation is, after the commencement of this Act, re- 
pealed and re-enacted with or without modifications, then, unless 
it is otherwise expressly provided, any appointment, notification, 
order, scheme, rule, form or by-law, made or issued under the 
repealed Act or Regulation shall, so far as it is not inconsistent 
with the provisions re-enacted, continue in force, and be deemed 
to have been issued under the provisions so re-enacted, unless and 
until it is superseded by any appointment, notification, order, 


scheme, rule, form or by-law made or issued under the provisions 
so re-enacted.’’ 


Proceeding under Act of 1925—Continuation.—The only pro- 
vision in Act II of 1917 about continuation of proceedings begun 
under the Act of 1925 is S. 7 (2). It says that all proceedings 
taken under the earlier Act may be continued after that Act in 
so far as they are not inconsistent with the provisions of this Act. 
There is nothing in S. 75 (4) which is inconsistent with conti- 
nuing the application presented already. In such cases it is not 
necessary to convert the applications into suits nor is there any 
question of Court-fees. 140 I.C. 769—1932 M.W.N. 1120—36 
L.W. 888=63 M.L.J. 780. After the passing of Act II of 
1927 worshippers who had instituted suits before the passing of 
the Act can continue them. There is nothing in the Act which 


could take away rights of persons who were parties to pending 
suits. 108 I.C. 7931928 M. 905. 


Section not ultra vires of the powers of the Madras Legisla- 
ture. Where an Act of a subordinate Legislature is invalid owing 
to the non-compliance of certain conditions required by an Act of 
Parliament which constituted the Subordinate Legislature, the 
passing of a fresh enactment by the subordinate Legislature which 
complies with the requirements of the Imperial Act and which is 
validly passed and. which validates acts done under the provisions 
of the Act is not ultra vires of its powers. 28 L.W. 535—=A.I.R. 
1928 Mad. 127255 M.L.J. 605 (1906 A.C. 360; 1929 A.C. 
230, Ref.). See also 116 I.C. 561. 





(1) 51 M.L.J. 37 (Journal). The provisions of this section led to a 
heated debate in the Council. The speech of the Advocate-General in sup- 
port of the validity of this provision may also be read with advantage. 
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3. The Religious Endowments Act, 1863, and the Madras 
Endowments and Escheats Regulation, 

SRA of enact’ 1817, so. far as they apply to Hindu reli- 
gious endowments to which this Act applies, 


are hereby repealed. 


Religious Endowments Act XX of 1863.—The Religious En- 
dowments Act (XX of 1863) was to badly framed, and the amend- 
ments required therein were so many that it was considered the 
preferable course to repeal it altogether and enact a self-contained 
piece of legislation dealing with the whole subject of Hindu reli- 
gious endowments.* 

Madras Endowments and Escheats Regulation VII of 1817.— 
This Regulation was already repealed so far as religious endow- 
ments were concerned by S. 2 of Act XX of 1863. The repeal 
of Act XX of 1863 would not in any way revive the Regulation 
once repealed.* It is not necessary to repeal the Regulation by 
this Act. It should he assumed that it is as a matter of greater 
caution that a specific provision is made herein for the repeal 
of the Regulation VII of 1817 also. 


Effect of repeal—tit shall be noted that the repeal ‘*does not 
affect anything done, penalty incurred, or any proceedings begun 
before the commencement of the repealing Act; or revive anything 
not in force or existing at the time at which the repeal takes effect; 
or affect the previous operation of any enactment so repealed or 
anything duly done or suffered under any enactment so repealed; 
or affect any right, privilege, obligation or liability acquired, ac- 
erued or incurred under any enactment so repealed. ’’” 

©. In this Act, unless there is any- 


Phe thing repugnant in the subject or context— 
ers : (1) ‘Board’ means the Board as 
‘ constituted under section 10. 
3 [(2) ‘Committee’ means a com- 
Committee. 


mittee as constituted under section 20. ] 
(Omitted by Act V of 1944.) 

[(3) ‘Court’ means— i 

(i) the High Court, if the math or temple is situated 
within the Presidency town; and 

(ii) the court of the District Judge, if the math or 
temple is situated in a district. 





(1) See Statement of Objects and Reasons. 
(2) See Madras General Clauses Act (I of 1891), Ss. 8 and 9. 
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Explanation. —‘Courť in relation to a specific endow- 
ment means the High Court or the Court of hte District Judge 
according as the math or temple to which the specific endow- 
ment is attached is situated in the Presidency town or in a 
district. 

If a specific endowment is attached to more than one 
math or temple, ‘Court’ in relation to such specific endowment 
means— j 

(i) the High Court or any one of the courts of the Dis- 
trict Judges concerned, if the maths or temples are situated both 
in the Presidency town and in one or more districts; 

(ii) any one of the courts of the District Judges con- 
cerned, if the maths or temples are situated in more than one 
district”.] (Substituted by Madras Act X of 1946). 


[(4) ‘Electoral area’ means an area 
Electoral area. containing the electors of a committee.] 
(Omitted by Act V of 1944). 

[(5) ‘Excepted temple’ means and includes a temple, the 
right of succession to the office of trustee 
or the offices of all the trustees (where there 
are more trustees than one) whereof has been hereditary, or the 
succession to the trusteeship whereof has been specially pro- 
vided for by the founder.] (Omitted by Madras Act X of 
1946) . 


[Explanation .—No action taken by a Board in pursuance 
of the power conferred on it by clauses (a) and (b) of sub- 
section (1) of section 63 shall be deemed to have the effect of 
converting an excepted temple into a non-excepted temple. ] 
(Omitted by Madras Act X of 1946). 

[(6) ‘Hereditary trustee’ means the trustee of a math, 
temple or specific endowment succession to whose office devolves 
by hereditary right or is regulated by usage or is specifically 
provided for by the founder, so long as such scheme of succes- 
sion is in force”;] (Substituted by Madras Act X of 1946). 
(7) ‘Math’ means an institution for the promotion of the 

Hindu religion presided over by a person 
whose duty is to engage himself in spiritual” 


Excepted temple. 


Matb. 


9 
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service or who exercises or claims to exercise spiritual headship 
over a body of disciples and succession to whose office devolves 
in accordance with the directions of the founder of the insti- 
tution or is regulated by usage; and includes places of religious 
worship other than a temple or places of religious instruction 
which are appurtenant to such institution. 

Nonthereditaryeinus (8) ‘Non-hereditary trustee’ means 
tee. ; a trustee who is not a hereditary trustee. 

[(8-A) ‘Notified temple’ means a 

temple notified by the [Provincial Govern- 
ment] under section 65-A.] (Inserted by Madras Act XII of 
1935). 


macnon having inte- (9) ‘Person having interest’ means— 


Notified temple. 


(a) in the case of a math “[or a specific endowment 
attached to a math] a disciple of the math or a person of the 
religious persuasion to which the math belongs, and 

(b) in the case of a temple *[or a specific endowment at- 
tached to a temple] a person who is entitled to attend at the 
performance of worship or service in the temple or who is in the 
habit of attending such performance or of partaking in the bene- 
fit of the distribution of gifts thereat. 

(10) ‘Prescribed’ means prescribed 
Prescribed. by the [Provincial Government] by rules 
made under this Act. 

(11) ‘Religious endowment’ or ‘Endowment’ means all 
property belonging to, or given or endowed 
for the support of, maths or temples or for 
the performance of any service or charity connected therewith 
and includes the premises of maths or temples but does not in- 
clude gifts of property made as personal gifts or offerings to 
the head of a math or to the archaka or other employee of a 
temple. 

[Explanation.—All property which belonged to, or was 
given or endowed for the support of a temple or math or for 
the performance of any service or charity connected therewith 
shall, for the purposes of this definition, be deemed to be a 


Religious endowment. 


(1), Inserted by Madras Act X of 1946. 
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‘religious endowment? or ‘endowment notwithstanding that 
the temple or math has ceased to exist or ceased to be used as a 
place of religious worship, whether before or after the com- 
mencement of this Act.] (Added by Madras Act X of 1946). 


[(11-A) ‘specific endowment means any property or 
money endowed for the performance of any specific service or 
charity in a temple or math.] (Inserted by Madras Act X of 
1946). 


(12) ‘Temple means a place, by whatever designation 
i known, used as a place of public religious 
worship and dedicated to, or for the benefit 
of, or used as of ‘right by, the Hindu community or any section 
thereof, as a place of religious worship. 


(13) ‘Trustee’ means a person, by whatever designation 
known, in whom the administration of a re- 
ligious endowment is vested and includes any 
person who is liable as if he were a trustee. 


Clause (6): Hereditary trustees.— ‘Though the Bill aims at 
efficient control over the administration of all classes of Hindu re- 
ligious endowments certain special privileges have had to be ac- 
corded to endowments under the management of hereditary 
trustees, especially in the matter of succession, liability to inspec- 
tion, removal from office, ete. It has to be remembered that such 
endowments have since 1863 been left practically to themselves, 
and several of them are under the charge as trustees, of proprie- 
tors of impartible estates and of members of the Nagarathar com- 
munity who are generally regarded in this presidency as not mere- 
ly liberal endowers of temples but efficient administrators of the 
endowments in their charge.’” 


Claim to hereditary right—A claim to hereditary right of 
management can only succeed if it is shown that the founder has 
laid down such rule as to management by the terms of the origi- 
nal foundation.? . 


Evidence and proof.—Although the institution of hereditary 
office of trustee is now to firmly established to be altered without 
legislation,’ yet, as was remarked by Mr. Justice Sadasiva Alyar 


Temple. 


Trustre. 


(1) See Statement of Objects and Reasons. 

(2) Phatmabi v. Haji Musa Sahib, 38 M. 491 (495 to 497): 26 M. 
L.J. 115. ; 
(3) Per Wallis, C.J., in Gouranga Sahu v. Sudevi Mata, 40 M. 612 
(617: 32 M.L.J. 597. . 


2 i 
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“A claim to succeed by hereditary right to a trustee’s office or to 
a religious office or any other office should be looked upon with 
strong disfavour by courts, whether the office was created by a 
Hindu or a Mahomedan or an adherent of any other creed’’.1| In 
Ramdas v. Hanumantha Rao, it was held that where the mem- 
bers of a family have held the office continuously since 1797 and 
there was no evidence that it was held by any other family, it 
was sufficient to prove a hereditary right. The mode 
in which the office was held without dispute for 
many generations by the ancestors may, however, be ma- 
terial evidence to show if the gift was hereditary.* But a mere 
succession of a son to a father in a trusteeship of a temple does not 
necessarily create hereditary right* but the court might take such 
fact into consideration as a piece of evidence along with other cir- 
cumstances.5 The Court would not be authorized to find in favour 
of a rule of succession by primogeniture solely from the circum- 
stance that persons appointed were usually the eldest sons. As to 
whether it will amount to proof of hereditary right see Phatmabi 
v. Hajee Musa Sahib’. 


Office vested in joint family—Junior member not entitled to 
take part.—Where the office of trustee of a temple is admittedly 
vested in the joint family, which has no beneficial interest therein, 
the senior member of the family is, so long as the members of the 
family remain undivided, entitled not only to manage the family 
properties, but also to exercise the right of management vested in 
the family on its behalf. Until actual partition is made, no junior 
member, in the absence of an agreement conferring on him the 
right, is entitled to management of the trust in rotation, and such 
right cannot be decreed by the court, merely on the score of con- 
venience., ` 

In the Full Bench case of Boidya Gourango Sahu v. Suder, 
Chief Justice Wallis in giving his opinion on the reference com- 
menced as follows :— 


“The institution of the hereditary office of trustee of religious 
and charitable endowments is, in accordance with the custom of 





(1) Phatmabi v. Haji Musa Sahib, 38 Mad. 491. 

(2) 12 I.C. 449 at p. 451; 21 M.L.J. 952: 36 Mad. 364. 

(3) Nimaye v. Mooroolec, 1 W.R. 108 (109) (Civil Rule). 

(4) Appasami v. Nagappa, 7 M. 499. 

(5) 6 M. 54. 

(6) Rahimtulla v. Mahomed, 8 M.H.C.R. 63: 11 M.Jur. 245. 

(7) 38 M. 491. 7 

(8) Thandavaraya Pillai v. Shanmuga, 32 Mad. 167: 4 M.L.T. 486: 
19 M.L.J. 59. As to hereditary office, see Phatmabi v. Haji Musa Sahib, 
38 Mad. 491; 26 M.L.J. 115. . 

(9) 40 Mad. 612; 32 M.L.J. 597. 
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the country, recognized in Madras Regulation VII of 1817 and Act 
XX of 1863 and is too firmly established to be altered without 
legislation. It affords, however, no guarantee of fitness for the 
exercise of the office, and may be held largely responsible for the 
numerous cases of waste and misappropriation of these endow- 
ments which come before the Court, and, it is to be feared, for a 
still larger number which are never brought before it. The exer- 
cise and enjoyment of the office in the event of the successive par- 
titions to which families in India are liable also present difficul- 
ties which are illustrated by Ramanathan Chetty v. Murugappe 
Chetty, which was also affirmed by the Privy Council.? 


It is now established by Privy Council in Muhammad Ismail 
v. Ahmed Moola that the court has always a judicial discretion 
to vary any rule of management laid down by the founder which 
it may find either not practicable or not in the best interests of the 
institution.* And this principle though laid down in respect of 
a Muslim Wakf is equally applicable to Hindu endowments of a 
public nature.‘ 

The definition of a ‘‘hereditary trustee’’ in S. 9 (6) (before 
amendment) enumerates four methods of devolution which qualify 
a trustee to be known as a hereditary trustee. Of these four 
methods of devolution only the first and the last have been specifi- 
ed as qualifying a temple to be considered an excepted temple 
under S. 9 (5) of the Act. On the general rule expressio unius 
exclusio alterius it is impossible to resist the inference that when 
the legislature in the definition of an excepted temple specified 
only two of the four types of devolution which are recognised in 
the definition of a hereditary trustee they intended to exclude 
the other two types of devolution. It follows therefore that a 
temple whose trustee succeeds by nomination by his predecessor 
or merely in accordance with usage does not come within the defi- 
nition of an excepted temple. The definition of a hereditary 
trustee in Cl. (6) of S. 9 cannot be read into the definition of 
an excepted temple in Cl. (5) of S. 9. I.L.R. (1941) Mad. 559 
=53 L.W. 170=A.1.R. 1941 Mad. 510—(1941) 1 M.L.J. 250. 
(Case before Amending Act X of 1946). 

The provision for the succession to the trusteeship of an in- 
stitution which is made by the founder of it is something which 
is done once for all at or about the time of the foundation. The 
words in sub-S. (5) of S. 9 do not imply that the provision made 


(1) 27 Mad. 192: 13 M.L.J. 341. 

(2) 29 Mad. 283: 1 M.L.T. 327: 16 M.L.J. 265: 3 A.L.J. 707: 
8 Bom.L.R. 498: 10 C.W.N. 825: 4 C.L.J. 189: 33 I.A. 139 (P.C.). . 

(3) 35 I.C. 30: 43 Cal. 1085: 43 I.A. 127: 31 M.L.J. 290 (P.C.)- 

(4) Dharam Das v. Sadho, 40 I.C. 177 (180). See Ganapathi Iyor 
on Religious Endowments, pp. 471 to 474. 
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` by the founder must continue to be in force at the time of the 
petition under S. 84 of the Act. (1988) M.W.N. 616—47 L.W. 
647—=A.I.R. 1938 Mad. 321. (Case before Amending Act X of 
1946). 


Clauses (T) and (12)—Maths—With reference to the inclu- 
sion of maths within the scope of this Act, the Select. Committee 
said :— 

“It is admitted that the head of a math is not at liberty to 
alienate the corpus of the math property except in circumstances 
which would almost justify alienation of ordinary trust property. 
As regards the income from such corpus and what the head of a 
math.may himself earn by way of offerings and gifts, he is ac- 
cording to the evidence that has been given before us, expected 
to use it only for purposes connected with the math and with 
-himself as head thereof. Any other appropriation of such funds 
would be deemed to be improper. We cannot, therefore, sub- 
scribe to the somewhat extreme view that a math and its endow- 
ments and income constitute the absolute personal property of the 
matadhipathi for the time being; and it is significant that ex- 
ponents even of this extreme view have conceded before us that, 
where the circumstances require such a step, it would be desirable 
to associate the disciples in the administration of an ill-managed 
institution. The math as an institution exists for the spiritual 
welfare of its disciples. The matadhipathi is an ascetic and could, 
ex hypothesi, have no interests other than those which are proper 
and which subserve the interests of his disciples. Large proper- 
ties are in the hands of many of them, and there is evidence that 
several of them have mismanaged and misused the properties in 
their charge. These facts and considerations are ample justifi- 
eation for our declining to drop maths out of the Bill altogether. 


‘‘ We recognize at the same time that the powers of the head of 
‘a math over math property, especially the income therefrom are 
wider than those of an ordinary trustee and that the matadhipathi, 
by virtue of the spiritual veneration in which he is held by his dis- 
ciples, occupies a position which entitles him to privileged treat- 
ment. We have therefore provided that local committees shall 
have nothing to do with maths, that, ordinarily, the head of a math 
meed send only a budget and an annual account, and that he 
should maintain proper accounts and get them audited. It is only 
in cases where mismanagement is proved or where a number of 
disciples desire such a course that arrangements for greater con- 
trol may be devised.’” 





(1) Report of Select Committee. 
Referring to the inclusion of Maths within the scope of this Act Mr. 
Ramachandra Rao, as member of the Select Committee, in the course of his 
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Distinction between temples and maths.—The religious foun- 
dations known as Devasthanams or temples are the most numer- 
ous in India, and have the largest endowments especially in the. 
shape of lands, assignment of ‘public revenue, and jewellery. 
These institutions have been established for the spiritual benefit 
of the Hindu community in general, -or for that of particular sects 
or sections thereof. Next to the temples, the most important re- 
ligious foundations in this country are the ancient maths or monas- 
teries presided over almost invariably by sanyasis or monks. The 
object of these maths (or mutts) is generally the promotion of 
religious knowledge, and the imparting of spiritual instruction to 
the disciples, and followers of the math. In the case of maths, 
though there are idols connected therewith, the worship of them 
is quite a secondary matter. The two, classes of institutions, 
namely, temples and maths, are thus supplementary in the Hindu 
Ecclesiastical system, both conducing to spiritual welfare, the one 
by affording opportunities for prayer and worship, the other by 
facilitating spiritual instruction and the acquisition of religious 
knowledge. In the case of temples, the ideal person is the idol 
itself; in the case of maths the ideal” person is the office of the 
spiritual teacher, Acharya, who, as it were, is incarnate in the 
person of each successive Swami or head of the math. This dif- 
ference in the character of the juridical person in the case of tem- 
ples and maths leads to this result, that while the shebait of a 
temple forfeits his position as such by reason of his lunacy, the 
head of a math does not.? 

Allied terms explained—Devasthanam, Math, Shebait, Mohunt, 
Pebuiter propertya—Where property is devoted absolutely to re- 
ligious purposes, in other words, where the dedication is absolute 
and complete, the possession and management of the property 
belongs, in the case of a devasthanam or temple, to the manager 
of the temple, called shebait; and, in the case of a math, that is, 





Minute of Dissent, said:—‘‘In view of the long current of decisions in the 
Presidency defining the position of Matadhipathis the fact that the heads 
of Mutts have frequently abused their position is itself not a sufficient rea- 
son for bringing them under this Bill without a due deliberation of the 
questions involved and without having all the materials before us. The 
definition of ‘mutt’? and ‘‘religious endowment?’ read togeher makes it 
quite clear that even voluntary offerings of disciples like ‘‘gurupuja’’ or, 
‘‘pathapuja’’ given by disciples to the heads of the mutts will have to be 
accounted for by them. I think the Bill has gone too far in this respect 
and is likely to lower the position of the spiritual heads of these institu- 
tions. The problem is beset with difficulties and the hasty inclusion of all 
mutts in the Bill so as to bring them under secular control and the inclu- 
sion of even voluntary offerings among properties for which matadhipathis 
are liable to account are the two features of the Bill to which objection would 
be legitimately taken.’’—Minute of Dissent by Mr. Ramachandra Rao. 
(1) Vidyahpurna v. Vidyanithi, 27 M. 435: 14 M.L.J. 105. 
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an abode for students of religion, to the head of the math, called 
mohunt; and this carried with it the right to bring whatever suits. 
are necessary for the protection of the property. Every such right 
of suit is vested, in the case of temple property, in the shebait, 
and in the case £ math property, in the mohunt.' Property 
dedicated to religious uses is called debutter property. “‘Debut- 
ter” means, literally, belonging to a deity .* 

Property held by an idol.— ‘It is only in an ideal sense that 
property can be said to belong to an idol; and the possession and 
management of it must in the nature of things be entrusted to- 
some person as shebait or manager.’” 


Property held by a math.—‘‘ A math, like an idol, is in Hindu 
Law a juridical person capable of acquiring, holding and vindi- 
cating legal rights, though of necessity it can only act in relation 
to-those rights through the medium of some human agency (7.¢.) 
conducted by and in the name of, the manager (mohunt) .”* 


Idols and maths are both juridical persons— ‘The Hindu 
Law, like the Roman Law and those derived from it, recognize not 
only corporate bodies with rights of property vested in the cor- 
poration, but the juridical persons or subjects called founda- 
tions.” Temples and maths are religious foundations. 


Suit by or against an idol.—It has been held by a Full Bench 
of the Allahabad High Court that a suit in respect of property 
held by an idol should be brought in the name of the idol as 
represented by the manager.® 


Cl. (7) and S. 69.—Certain lands were granted to the head of 
a mutt for the purpose of defraying the cost of lighting of lamps 
and performance of pujas at the shrines within the mutt and other 
lands were held by it for the maintenance of worship in it. Public 
worship took place within its precincts. and there was also reli- 
gious instruction provided for members of the Vira Saiva sect. 
The properties of the mutt were for some time treated as if they 
were the private properties of the family of the head of the mutt. 
Held, that the mutt was a publie religious endowment and the 
Board had the right to call upon those in charge of the mutt to 
make the contribution under S. 69 of the Act. A mutt would 


(1) Jagadindra Nath v. Hemanta, 32 C. 129: 31 I.A. 203; Babaji- 
rao y. Luxmandas, 28 B. 215. 

(2) Ibid; Mulla’s Hindu Law, chapter on Religious and Charitable 
Endowments. 

(3) Prosunno Kumari v. Golab Chand, 14 Beng.L.R. 450 (459): 2 
I.A. 145 (P.C.). 

(4) Babajirao v. LIuamandas, (1903) 28 B. 215 (223). 

(5) Manohar v. Lakhmaram, 12 B. 247 (263). 

(6) Joghi Rai y. Basdeo Prasad, 33 All. 735. 
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not fall within the purview of the Act unless it can be regarded 
as being a public religious endowment. 48 L.W. 735=A.I.R. 
1938 Mad. 810—(1938) 2 M.L.J. 85. 


Scope of cl. (9)—“Persons interested.’’—Cl. (9) mainly re- 
produces section 15 of the Act of 1863 and is intended to super- 
sede the decision of the majority of the Full Bench in I.L.R. 42 
Mad. 360—36 M.L.J. 396 and is in accordance with the 
views expressed in that case by Kumaraswami Sastri, J. and 
Abdur Rahim, J. (See however, 41 M.L.J. 20, where the views. 
expressed in 42 Mad. 360 have been distinguished). 


Persons having a right to worship are persons interested. But 
the mere possibility of an interest or the mere possibility of succes- 
sion, does not give a right to sue as the interest must be an exist- 
ing one and not a mere contingency.? Thus the representative of 
the founder or the beneficiaries under the trust may be said to have 
an interest in the trust so as to entitle them to call for its admi- 
nistration; but a person cannot, it has been held, be said to have 
an interest in a trust merely because he is the possible successor of 
the present holder of the office.* Officiating priests, as also per- 
sons who act as pandas or guides and priests of the pilgrims, have- 
an interest;* and also persons ex officio concerned in the perfor- 
mance of worship and entitled to maintenance from the temple 
funds.* 


Inhabitants of parish—The inhabitants of a parish affected 
by a scheme are persons interested in the charity, according to 
the meaning of the terms as used im section 43-of the English 
Charitable Trusts Act of 1853. 


Cl. 10: ‘‘Prescribed’’—Rules, Bye-laws and Regulations under 
the Act.—The word ‘‘Prescribed’’ is used with reference to rules 
made under this Act by the Local Government (See S. 71 infra). 
The Act also empowers the Board to make bye-laws under S. 19. 


Cl. (11): Religious Endwments and Maths—‘The definition 
of the term ‘religious endowment’ in this section is comprehen- 
sive. Mutts have been deliberately included. They are endowed 
with large properties and complaints of mismanagement have in 


(1) Sajedur Raja v. Gour Mohun, 24 C. 418 (427); Chintaman v. 
Dhondo, 15 B. 612 (622, 623); Manohar v. Lakhmiram, 12 B. 247; Jugul 
Kishore v. Lal:shmandas, 23 B. 659; Radhabhai v. Chimnaji, 3 B. 27. See 
also 24 I.C. 712. 

(2) Mohiddin y. Sayiduddin, 20 C. 810 (815). 

(3) Budh Singh v. Niradbaram Roy, supra; and see as to descendants 
of founder, Jaggamoni v. Nilmony, 9 C. 75; see also 41 M.L.J. 20—61 
I.0. 631. 

(4) Shailajananda y. Umeshanunda, 2 C.L.J. 460. 

(5) Ram Churn Tawary v. Protap Chandra Dutt, 2 C.L.J. 448. 
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their case been very pronounced. ‘The definition will also in- 
clude kattalats' which are. endowments created by private indi- 
viduals for the performance of any service or charity connected 
with a public temple. The definition covers not merely the pro- 
perties that are endowed for a temple or mutt, but the temple 
and mutt themselves. ’”* 


“Endowment,” meaning of —By S. 66 of the English Chari- 
table Trusts Act the expression ‘‘endowment’’ means and inclu- 
des all lands and real estate whatsoever, of any tenure, and any 
charge thereon or interest therein, and all stocks, funds, monies. 
securities, investments, and personal estate whatsoever, which for 
the time being belong to or are held in trust for any charity or 
for all or any of the objects or purposes thereof .* 

The following cases as to what constitutes an endowment de- 
cided under the Charitable Trusts Acts may also be noticed with 
advantage.‘ 

‘Hndowment.’—It has been laid down that the word ‘‘endow- 
ment’’ is not to be restricted to property held upon some special 
trust in connection with a charity, as distinguished from. the 
general purposes of a charity, and that all property of every des- 
cription belonging to or held in trust for a charity, and: whether 
held upon trusts or conditions which render it lawful to apply 
the capital to the maintenance of a charity, or upon trusts which 


confine the charitable application to the income, is an ‘‘endow-- 


ment’’ within the meaning of the Act.” 


(1) As to kattalai, see S. 41 and notes thereunder. 

(2) See Siatement of Objects and Reasons. 

(3) Chilcott, p. 92. The giving of water and gruel mainly to those 
who drag the car on the day of the car festival in a temple must be held 
to be 2 pious and charitable service connected with the temple. An en- 
dowment for the maintenance of a water-pandal for giving water and for 
distribution of grucl is therefore a religious endowment as defined by S. 
9 (11). A charity may be secular and yet connected with the temple. A 

a pious service which is secular, though it may not be a religious service may 
still be 2 religious endowment within the meaning of S. 9 (11) if such 
charitable service is connected with a temple. Endowments Board, Madras v. 
Marutha Naicker, 58 L.W. 219=A.1.R. 1945 Mad. 368=(1945) 1 M.L. 
J. 345. A grant of land to holders of the offices of Swasthivachakam and 
Vedaparayanam in a temple constitutes a personal grant subject to or bur- 
dened with the performance of those services in the iemple, and comes 
within the exception contained in the last portion of S. 9 (11) of the Madras 
Hindu Religious Endowments Act, and is not therefore liable to pay con- 
tribution to the Board under S. 69. (Somayya, J.) Venkaia Narayana v. 
Hindu Religious Endowments Board, Madras, 58 L.W. 434—1945 M.W. 
N. 517=(1945) 2 M.L.J. 220. 

(4) See next Footnote. 

(5) Clergy Orphan Corporation, In re, 64 L.J. Ch. 66, 73; sce also 
S. 62, Eng. Ch. T. Act. In the case of Corporation of the Sons of the 


Clergy V. 
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An “‘endowment’’ of a charity, the trustees of which have 
power so to deal with its funds that they may cease to be the 
‘Cendowment’’ of the charity, is nevertheless subject to the juris- 
diction, so long ds the power of revocation remains unexecuted, (In 
re Gilchrist’s Trusts, 64 L.J. Ch. 298), and this is so whether 
the power of revocation applies to the corpus or income of the 
endowment. 1 


Frechold? or leasehold? land occupied by the charity, but not 
producing income, is also an endowment. 


Gifts or endowments for religious or charitable purposes.— 
The following have been held to be gifts for religious or chari- 
table purposes, gifts for the establishment and worship of an 
idol,4 or for feeding Brahmans and the poor,® or for the perfor- . 
mance of religious ceremonies, such as Sraddha, Durga Pujah and 
Lakshmi Pujah, or for the endowment of a University’ or an 
hospital .§ 


“‘Charitable. purposes’ within the English Income-Tax Act, 
1842.—In the case of Commissioners of Income-Tax v. Pensel 
(which is now the leading authority), certain property in England 





the word ‘‘endowment’’ applied only to endowments for a special purpose 
in connection with a charity, and not -to endowments for the general pur- 
poses of a charity. This meaning of the word ‘‘endowment’? was followed 
in the eases of Royal Society of London v. Thompson, 50 L.J.Ch. 344: 
L.R. 17 Ch.D. 407; Corporation of the Sons of the Clergy v. Skinner, 62 
L.J.Ch. 148; L.R. (1893) 1 Ch. 178; and Finnis v. Farbes, 53 L.J.Ch. 
141: L.R. 24 Ch.D. 591; but In re Clergy Orphan Corporation, (1894) 3 
Ch. 145 (O.A.) this ratio decidendi of Lord Romilly’s was overruled, and 
the Court of Appeal held that the test whether the property of a charity 
is ‘fan endowment’? within the meaning of the English Charitable Trusts 
Act is not whether it is applicable to the general purposes of the charity, 
or only to some specific purpose in connection with it although this circum- 
stance may be important in considering whether the endowment is exempt 
from the provisions of the Act in the case of a charity falling within the 
description in S. 62 inasmuch as the words ‘‘in trust for any charity, or 
for all or any of the objects or purposes thereof,’?’? in the interpretation 
clause, precluded it, but that all property of every description belonging! 
to or held in trust for a charity is an ‘endowment’? within the meaning 
of the Act. 

(1) In re Sir R. Peel’s School at Tamworth, L.R. 3 Ch. 543. 

(2) Re Clergy Orphan Corporation (1894) 3 Ch. -145, (151); Re Stock- 
port Ragged Industrial and Reformatory Schools, (1898) 2 Ch. 687, 700; 
A. G. v. Mathieson, (1907) 2 Ch. 393, 395. 

(3). See Re Church Army, (1906) 75 L.J. (Ch.)° 467. 

(4) Bhupati Nath v. Ram Lal, 37 C. 128. 

(5) Dwarkanath v. Barroda, 4 C. 443. 

(6) Prafulla v. Jogendranath, 9 C.W.N. 528. 

(7) Manorama v. Kalicharan, 31 C. 166. 

(8) Fanindra v. Adm.-Gen. of Bengal, 6 O.W.N. 321. 

(9) 61 L.J. (Q.B.) 265; (1891) A.O. 531. 
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had been conveyed to trustees in trust to apply the income for the 
purposes (a) of promoting and supporting missions to heathen 
nations, (b) of maintenance and education of children of ministers 
and of missionaries (c) maintaining and supporting certain esta- 
blishments for single persons and widows belonging to the Mora- 
vian Brotherhood; and the Court held that the income so applied 
came within the exemption in favour of charitable purposes in 
the Income-Tax Act, 1842, Sec. 61. 


It was also held that the words ‘‘charitable purposes’’ in the 
Act, were not restricted to the meaning of relief from poverty, 
but must be construed according to the legal and technical mean- 
ing given to those words by English law.’ 

Offerings to idol—Offerings made to an idol belong to the 
idol as much as land dedicated to an idol and not to the officiating 
priest, unless there be a custom or an express declaration by the 
founder to the contrary. Such offerings are intended to contri- 
bute to the maintenance of the shrine with all its rites, ceremonies 
and charities, and not to become the personal property of the 
priest.?-2 

Presumptions in case of gifts expressly for religious purposes. 
—In the case of a charity for the support of a religious establish- 
ment generally or the purpose of religious instruction, two pre- 
sumptions arise; first, that the founder intended te support an 
establishment belonging to some particular form of religion and 
that he intended some particular doctrine of religion to be taught 
and secondly, that this establishment and doctrine were those 
which he himself supported and professed, and the Court will 
look carefully at his course of life and conduct and spell out ex- 
pressions not merely in the instrument of foundation but in his 
will and works to ascertain what were the doctrines and opinions 

entertained and professed by him.? 

The intention of the founder is a question of fact,* not always 
easily ascertained .* 

Extrinsic evidence-—Where there is no expressed intention,® 
or the language is ambiguous,® and in those cases only, the objects 





(1) Commissioners of Inland Revenue v. Scott, (1892) 2 Q.B. 152: 
61 L.J.Q.B.D. 432; Southwell v. Governors of Royal Holloway College, 
Egham, (1895) 2 Q.B. 487; In re Macduff, (1896) 2 Ch. 451 at p. 466. 

(l-a) Manohar v. Lakhmiram, 12 Bom. 247 (265). 

(2) A. G. v. Calvert, (1857) 23 Beav. 248, per Romilly, M.R. at p. 
259; Halsbury’s Laws of England, Vol. IV, pp. 162, 163. 

(3) Shore v. Wilson, (1842) 9 Cl. and Fin. 355, H.L. 

(4) Foley v. Wonter, (1820) 2 Jac. and W. 245. 

(5) A. G. v. Murdoch, (1849) 7 Hare 445. ? 

(6) A. G. v. Calvert, (1857) 23 Beav. 248, por Romilly, M.R. at p. 


263. 
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and mode of executing the trust may be ascertained from a con- 
sideration of extrinsic circumstances. 


The meaning of the founder of the trust may be explained by 
evidence as to the character of the congregation for whose benefit 
the gift was made. 


Validity of endowments for religion or charity —The High 
‘Court of Calcutta has expressed a doubt as to whether gifts to 
Pundits holding tolls for learning in the country at the time of 
the Durga Pujah, or for the Mahabharat and Pooran, or for the 
prayer of God during certain months, are valid.}-a 


Superstitious uses not forbidden—The English law relating 
to superstitious uses does not apply to Hindu religious endow- 
ments. Thus a gift in favour of an idol, or for the performance 
of the worship of a deity is valid according to the Hindu Law, 
though it may not be valid according to the English Law.-'b Dis- 
positions for religious purposes are highly favoured by Hindu 
law, and the leaning of the Courts also is in the same direction. 
Dedication of property by a Hindu to a deity is not only lawful, 
but commendable in a high degree from the Hindu point of view.? 


Gifts void for vagueness and uncertainty —aA gift or devise 
to dharam is void for vagueness and uncertainty. The objects 
meant by that word are too vague and uncertain for the admini- 
stration of them to be under the control of a Court.* 


Administration of endowments by the Court—It is a maxim 
of equity, that the execution of a trust shall be under the control 
of the Court. The trust therefore must be of such a nature that 
it can be under that control. For that purpose it is necessary that 
the subject and object of the trust must both be such as can be 
ascertained by the Court. If the subject or object cannot be 
sscerained, the trust cannot be enforced by the Court, and it is 
void .# 





(1) A. G. v. Moland, (1832) Young 562, where teaching “the Gos- 
pel of Christ under th. name of orthodoxy?’ was so explained. 

(1-a) Dwarkanath v. Burroda, 4 C. 443. 

(1-b) Juggat Mohini v. Sokheermoney, (1871) 14 M.I.A. 289, 301, 302. 

(2) Bhupati Nath v. Ram Lal, 37 C. 128 at pp. 136, 137 and 141. 

(3) Ranchordas v. Parvatibai, 23 B. 725: 26 I.A. 71, affirming 21 
Bom. 646. See also 30 M. 340. 

(4) Morice v. The Bishop of Durham, (1804) 10 Ves. 522. 

In the case of a gift to dharam it has been held by the Privy Council 
that the objects which can be considered to be meant by that word are 
vague and uncertain. In Wilson’s Dictionary the word dharam is defined 
to be law, virtue, legal or moral duty. Relying upon this definition of 
«dharam, the Judicial Committee held that the word dharam was as vague 
‘as the words ‘‘purpose charitable or philanthropic which, on account of their 
vagueness, render a trust for those purposes void in the English law. 23 
Bom. 725: 26 I.A. 71, supra; Devashankar v. Motiram, 18 Bom. 136. 
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A gift ‘for the performance of ceremonies and giving feasts 
to Brahmins” is not void for uncertainty.! Nor is a devise of 
property to executors upon trusts to distribute the same among 
the testator’s poor reations, dependents and servants.? 


S. 9 (11): Kattalai—If Endowment—A Kattalai is a reli- 
gious endowment within the meaning of S. 9 (11). 41 L.W. 
454—1935 M.W.N. 302=—68 M.L.J. 549. (See S. 41). 


Kattalai—Meaning of —The definition of religious endow- 
ment in S. 9 (11) is wide enough to include a Kattalai. In the 
stricter sense, a Kattalai is a religious endowment the object of 
which is the performance of some kind of religious duty in the 
temple for the benefit of some other individual or institution out- 
side the temple. In the lesser sense, there is no outside institu- 
tion or individual who is the beneficiary ,but the temple itself is 
the beneficiary. 193883 M.W.N. 12385. 

Offerings and gifts—If personal properties of poosaries or 
trustees.—Properties consisting of gifts and offerings made to the 
temple by worshippers are prima facie temple properties and not 
the personal properties of the poosaries or trustees; it is for the 


latter to prove any rights they claim in them. 41 L.W. 199=- 


1935 M.W.N. 12768 M.L.J. 178. 

Capacity to make am endowment.—A Hindu who is of sound 
mind, and not a minor, can dispose of his property by gift or by 
will for religious and charitable purposes. 

Subject of Endowment.—A Hindu may, dedicate for religious 
and charitable objects all property which he can validly dispose of 
by gift or by will. There is nothing to prevent a Hindu from de- 
dicating the whole of his property for religious and charitable 


purposes. * 


Jamnadas, 22 Bom. 774, and a trust for ‘‘purposes of popular usefulness 
or for purposes of charity as may be approved by the trustees’? (Trikumdas 
v. Haridas 31 Bom. 583). But a gift to sadavart to be established at a 
definite place is valid. (Parvati v. Ram Baran, 31 C. 895). A gift to 
‘¢such charities as the trustees may think deserving”? is also valid (Zbid.) 
and so also a gift with power to trustees to give away the property ‘‘in 
charity in such manner and to such religious and charitable purposes as they 
may, in their discretion think proper’? (Parvati v. Ram Baran, 31 C. 895). 
(1) Lakshmishankar v. Vijnath, 6 B. 24. 
(2) Manorama v. Kali Charan, 31 C. 166. x 
A gift for the spread of Hindu religion is void, Venkatanarasimha v. 
Subba Rao, 46 M. 300, but there is a conflict of opinion whether a gift for, 
the spread of the Sanskrit language is void [46 M. 300, 314 and 315 
(Spencer, J-) 325-340]. See the subject dealt with in Justice Mulla’s 
Chapter under ‘‘Religious and Charitable Endowments.’? 


Hindu Law in the 
(3) MacNaghten on Hindu Law, p. 335. 
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Cl. 11-A.—As to specific Endowments, see S. 41, infra. 
Cl. (12). Scope of section—Sec. 9, Cl. 12 clearly contem- 


- plates a temple in actual existence as a place of public worship. 


There is nothing in the Act which says that the trustees shall 
have jurisdiction to decide the way in which the income of the 
particular endowments attached to temples which before the Act 
eame into force ceased to exist as places of public worship is to be 
applied. That function ordinarily belongs to Civil Courts. 28 
L.W. 5385=A.I.R. 1928 Mad. 1272—55 M.L.J. 605. 
J'emples.—The origin of Hindu temples has been traced as 
follows by Mr. Justice Sadasiva Iyer in Gopala v. Subramania*: 
‘The origin of image worship in temples is stated. in authorita- 
tive Puranas to have been in the Threthayngam and subsequent 
ages. In the first or Krithayugam, God was worshipped by man- 
kind, (which consisted of only one caste) as immanent in the heart 
of everything, and worship consisted solely in service to one’s 
fellow-creatures. As the spirit of universal brotherhood decayed 
in the second age and. notions of inferiority and superiority among 
men were indulged in, the inferior man was asked to worship God’s 
higher manifestations in the superior man. Then disputes na- 
turally arose about relative superiority and inferiority and the 
sages considered it expedient to introduce image worship in order 
to prevent the quarrels about superiorities, and in order that all 
men (who had now become divided into four distinct castes) 
without unseemly squabbles about their relative excellences might 
worship God in a common image. Though image worship was thus 
recommended and laid open to all castes, it was clearly recognis- 
ed as not the highest form of worship. The appropriate mode of 
worship. for the Brahmins was held to be through the media of the 
Fire and the Sun, and the highest form of worship for all castes 
was always recognised as that which prevailed in the first age. It 
is clear from the above that temples were intended for the wor- 
ship of people belonging to all the four castes without exception. 
Even outcastes were not wholly left out of the benefit of temple 
worship, their mode of worship being, however, made subject to 
severe restrictions as they could not pass beyond the Dwajastham- 
bam (and sometimes not beyond the temple outer gate), and they 
could not have a sight of the images other than the procession 
images brought out at the times of festivals. The Agamas and 
the Thanthras which regulated the worship in the temples laid 
down rules as regards what caused pollution to a temple and as 
regards the ceremonies for removing pollution when caused.’” 


(1) 26 I.C. 7 at p. 10: 27 M.L.J. 253: 1 L.W. 675. 

(2) 27 M.L.J. 253 (258): 1 L.W. 675 (679, 680): 26 I.C. 7 (10). 
See also observations of Muthusami Iyer, J. in Venkatachalapathi v. Sub- 
rayudu, 13 M. 293. 
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A “temple” is a place of “publie religious worship’’. The 
test to find out whether the worship in an institution is religious 
or not is not whether it conforms to any particular school of 
Agama Sastras; the question must be decided with reference to 
the view of the class of people who take part in the worship. If 
they believe in its religious efficacy, in the sense that by such 
worship they_are making themselves the object of the bounty of 
some super-human power, it`must be regarded as ‘‘religious wor- 
ship.” It may be difficult to mark the dividing line between 
a mere commemoration of the event and celebration of worship in 
the case of heroes who are said to have lived several centuries ago 
but have continued all along to be the subject of public homage. 
But the performance of Nitya Naivedya Deeparadhana,—though 
this may be performed not all through the year but only on certain 
days in the year,—the offering of animal sacrifices and the distri- 
bution of those offerings amongst the assembled audience certainly 
earry the celebration beyond the limits of a mere commemoration. 

48 L.W. 791=A.1I.R. 1939 Mad. 1384—(1939) 1 M.L.J. 134. 
The exclusion of others or outsiders from: interference with the 
management of the institution by the founders will not take away 
the institution from the definition of a “temple’’ in S. 9 (12). 
So long as there was no intention on the part of the founders to 
exclude the right of worship the restriction of the right of out- 
siders to interfere in the management of the temple is not a de- 
termining factor in considering whether the temple is a public or 
- private temple. Where it is contemplated in the trust deed or 
deed of endowment that kainiaryams in the temple are to be 
undertaken by outsiders, it has to be inferred that the founders 
‘contemplated worship in the temple by persons unconnected with 
their family. If the Hindu inhabitants of the locality are very 
few, there cannot be any positive evidence as to many outsiders 
coming and worshipping at the temple. In such cases the refe- 
rence to the publie can only signify such public as is available 
in the locality. 46 L.W. 388==A.I.R. 1937 Mad. 973—(1937) 
2 M.L.J. 485. There is of course no legal presumption that 
temples in Malabar are publie temples until the contrary is prov- 
ed; but if a temple is shown to possess certain characteristics which 
are mentioned as those of a ‘‘temple’’ as defined in S. 9 (12) it 
can fairly be presumed even in Malabar that it is a public temple 
until the contrary is established. Under S. 9 (12) the user, by 
the public for purpose of religious worship has to be proved as a 
fact. The question of intention to dedicate the place for the use 
of the publie or of the user by the public being as of right is 
necessarily a matter of inference from the nature of the institu- 
tion and the nature of the user and the way the institution has 
been administered. 1987 M.W.N. 1171=A.I.R. 1938 Mad. 209. 
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‘Tenple’—Mere ruins whether sufficient—Where there was 
nothing remaining of a temple except a heap of stones, its site and . 
its name, and the establishment of the temple had completely dis- 
appeared and ceased to be used as a place of public worship at a 
time long beyond living memory, Held, that there was no temple 
within the meaning of S. 9 (12). 55 M. 636—137 I.C. 758= 
1932 M.W.N. 442=—85 L.W, 588=A.I.R. 19382 M. 470-62 
M.L.J. 594. 


Cl. (13). “‘Lrustee’’—‘‘The term ‘trustee’ has been so de- 
fined as to include a manager or superintendent referred to in 
sections 3 and 4 of the Act of 1863. The definition will include 
a Matathipathi to the extent that he is a trustee for the secular 
administration of the mutt and temples in his charge. It also 
covers the cases of guardians of minors and of persons who get 


into possession of trust properties without due authority for the 
time being.’’! 


‘Property belonging to a religious institution may by the 
usage and custom of the institution vest in a trustee other than 
the spiritual head.’” 


Female Manager—A Hindu female may be a manager of a 
religious endowment, but cannot perform the spiritual functions.* 
According to the practice and precedents obtaining in the Madras 
Presidency, a Hindu female is not incompetent by reason of her 
sex to succeed to the office of Archaka in a temple and to the 
emoluments attached thereto.‘ 


The definition of ‘‘trustee’? in S. 9 (18) clearly includes a ` 


de facto trustee administering the trust honestly and holding 
himself liable for the properties of the trust. A de facto trustee 
of a Hindu temple has those powers which are conferred upon a 
trustee under the Act, and such a trustee in actual management 
of the temple and acting bona fide in the interests of the institu- 
tion can validly pass an order dismissing a temple servant or 
officer provided that the dismissal is for good grounds and that 
procedure is one to which no objection can be taken. A technical 
defect in legal qualification of the trustee at the time of the dis- 
missal would not enable the dismissed servant or officer to ques- 
tion the validity of the dismissal in a Civil Court in view of the 
provisions of S. 43 read with S. 93 of the Act which are intended 
to oust the jurisdiction of the the Civil Court to question the 


(1) See Statement of Objects and Reasons. 
(2) Arunachalam v. Venkatachalapatht, 46 I.A. 204; 43 M. 253. 
(3) See Kanoki Debi v. Gopal, 9 C. 766; 10 I.A. 32; 13 O.L.R. 30. 
See also 41 Mad. 886 (38 Mad. 850 overruled; 35 All. 283 (P.C.) Dist.). 
(4) Annaya v. Ammaka, 41 M. 886; 35 M.L.J. 196 (F.B.) (Per 
Wallis, O.J., Spencer, J. and Justice Sadasiva Iyer dissenting) . 
11 
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propriety of any order of dismissal. 1940 M.W.N. 71—=A.1.R. 
1940 Mad. 617.* 


CHAPTER II. 
BOARDS oF COMMISSIONERS. 


‘cic oe 40. (1) The [Provincial Govern- 
aonstitubon of Board. ment] may, by notification, 


(a) direct the constitution of a Board for the whole 


Presidency or for any specified part thereof, 
(b) vary the strength or territorial jurisdiction of any 


such Board, or 

(c) abolish any such Board: 

Provided that not more than one Board shall have juris- 
diction over the same math or temple or the endowments con- 


nected therewith: 
Provided further that, when the [Provincial Govern- 


ment] propose to direct the constitution of more Boards than 
one under this sub-section or to vary or abolish any Board, a 
draft of the notification proposed to be issued shall be published 
in the prescribed manner and laid *[before both the Chambers 
of the Provincial Legislature] and the notification shall not be 
„issued *[unless both the Chambers] by resolution ‘[approve] 


such draft. ; 
(2) The [Provincial Government] may pass such orders 
as they may deem fit as to the transfer or other disposal of the 
assets and liabilities of a Board which is varied or abolished. 


(1) The definition of ‘‘trustee’’ in the Act cannot embrace persons 
who are purporting to act as trustecs in fraud of the rights of the lawful 
trustees. Such a person cannot be deemed to be a ‘‘landholder’’? under 
the Madras Estates Land Act in respect of a lease of trust property made 
by him after tho expiry of his right to be trustee and the lessee cannot as 
one being in possession as tenant under such a lease on 30th June, 1934, 
resist the claim for possession’ by the lawful trustee by asserting that he had 
obtained a permanent right of occupancy by reason of section 6 of the 
Madras Estates Land Act (I of 1908) as amended by the Madras Estates 
Land (Third Amendment Act), 1936. 57 L.W. 580—1944 M.W.N. 674= 
(1944) 2 M.L.J. 326 (F.B.). : 

(2) Substituted for ‘on the table of the Legislative Council’? by the 
Second Schedule to the Government of India (Adaptation of Indian Laws) 


Order, 1937. 
(3) Substituted for ‘‘unless the Legislative Council?’ by the Second 


Schedule ibid. ae 
(4) Substituted for the word ‘‘approves’’ by paragraph 5 (2) ibid. 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


S, r0] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 83 


S. 10: The Select Committee said:—“To the machinery of 
control provided in the original Bill we have by a majority decid- 
ed to add a Central Board or Boards on the lines of the Charity 
Commissioners in England. A Board will essentially be an ad- 
ministrative body. The local committees formed under Act XX 
of 1863 have been left too much to themselves. ‘Their work has 
suffered for want of guidance, control and co-ordination. The 
Board that is proposed is intended to supply this want. It will 
also deal directly with the maths and excepted temples which have 
been exempted from committee control. It will hear appeals from 
the decisions of committee and exercise, like the Board of Revenue 
under Madras Regulation VII of 1817, general superintendence 
over all religious endowments (S. 18). We think that one Board 
for the whole Presidency will suffice at the beginning, but it is 
not unlikely that the volume of work which it will be in charge of 
will so grow that in the interests of efficient administration more 
Boards than one will soon become necessary, each having juris- 
diction over a group of districts. The Bill makes provision for 
such a contingency. ’’ 





(1) See Report of Select, Committee. 

The following criticism on the provisions of this section contained in Mr. 
Ramachandra Rao’s Minute of Dissent may be read with advantage:— 

**The Bill creates an entirely new body which is to exercise ‘General 
Superintendence’ of all religious endowments, and which is empowered ‘to 
do all things which are reasonable and necessary to ensure that mutts and 
temples are properly maintained and that all religious endowments are 
properly administered and duly appropriated to the purposes for 
which they were found or exist.’ I am duly opposed to the crea- 
tion of a central authority such as that proposed by my colleagues. The Bill 
as originally introduced created widespread alarm throughout the Presidency 
and its provisions have provoked a good deal of opposition and the provi- 
sions of the Bill as now amended by the creation of a Central Board of 
Commissioners will further accentuate this fecling. The success of a legis- 
lative measure such as this very much depends upon the extent to which the 
community as a whole would accept its provisions as necessary and 
desirable. In the matter of the control of religious endowments it would 
be a sound legislative policy to feel one’s way and go about cautiously at 
first and to gradually develop the machinery of control in the light of expe- 
rience. It is therefore neither necessary nor desirable to put forward compre- 
hensive legislative, measure and to attempt heroic remedies from the out- 
set for bringing ‘these institutions under control. From this point of view, 
I am in general agreement with those portions of the Bill that aim at secur- 
ing a correct register of endowmenis, the maintenance of proper accounts, 
an independent audit and an efficient system of local control over religious 
endowments than has hitherto existed. The necessity at present for the 
establishment of a central authority such as that proposed has not been 
established and such a Board with the extensive jurisdiction and powers pro- 
posed to be conferred on it is likely at the present stage to do more harn 
than good. The inevitable tendency of all central authorities like the Board 
of Commissioners is to develop their own control at the expense and to the 
detriment of local control and, in 2 matter such as this it is far more import- 
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Jurisdiction of Commissioners —All charities founded and 
endowed within the presidency are within the jurisdiction of the 
se EEE EEE eS 
ant that efficient local control should be developed rather than that control 
should be exercised by a body of Commissioners from Madras. Another 
equally important reason against the proposal is that a Board of Commis- 
sioners exercising their function from Madras would be a very costly under- 
taking. The President, and the four Commissioners and their office estab- 
lishments are likely to cost at least a lakh of rupees per annum and if the 
Board has to exercise their duties efficiently they should have inspectors to 
go round tho Presidency in exercise of the general superintendence vested in 
them. In fact, one of the enthusiastic exponents of this proposal who gave 
evidence before the Committee was driven to admit; that a General Board such 
as that proposed in the Bill would cost two to three lakhs of rupees per 
annum. This amount has io be found from the mutts and temples. 


‘In paragraph 8 of the report my colleagues justify the creation of a 

Central Board on the ground that the Committee constituted under Act XX 
of 1863 have been left too much jo themselves and that iheir work suffered 
for want of guidance, control and co-ordination and that the proposed Board 
is intended to supply this want. I do not agree at all with this view. I 
think the guidance, control, and co-ordination that is required and that is 
likely to prove more efficient and less costly and more judicial in, its character 
is that of the Court in the district as defined in the Bill. Instead of having 
ono central authority in Madras it is certainly more desirable to place these 
District Committees under the guidance and control of the District, Court 
in each district. This will be much more effective control than that of a 
Central Board. * * * The prohibitive cost of this new machinery of ad- 
ministration provided in jhe Bill is in my opinion such as to make it dis- 
tinctly unpopular with the communities affected by the Bill. Under the 
provisions of Chapter VIII mutis and temples have to make annual contri- 
butions to the Board and the Committees. They have to pay the charges 
for auditing their accounts and all cosis and expenses incurred in connexion 
with the legal proceedings initiated by a Board or Committee and the Court- 
fees leviable under Schedule II will have to be paid in most cases out of 
the funds of the endowments. It seems to me thai the cumulative effect 
of all these provisions apart from all others is likely to make the administra- 
tion of the endowments under this Bill unacceptable on the ground of cost. 
This measure aims for the first time at bringing the religious endowments 
in this Presidency under effective control and it would be wise to avoid as 
much as possible giving room to any criticism that, the funds of the temples 
and mutts are to be used for the maintenance of a costly machinery, the 
necessity for which has not been fully established. ’’—See Minutes of Dissent 
by Messrs. Ramachandra Rao and Govinda Raghava Iyer as members of 
the Select Committee. 

‘€ Another objection is that the exact scope and nature of the functions 
of the Central Board have not been carefully considered. The Central Board 
would not be merely an administrative body. The Board will have the power. 
to frame schemes for mutis and excepted temples, to hold inquiries into the 
mismanagement of endowments, to frame schemes for non-excepted temples, to 
hear various appeals from the Committees. I have no doubt that in the exer- 
cise of these different functions the Board will have to take evidence, to call 
for records and to compel the attendance of witnesses and parties. If it 
is to discharge its functions efficiently it must have the same powers as a 
court’? under the Indian Evidence Act of 1872, and the Board should also 
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Commissioners although their revenues are applied abroad’ and 
so are charities the endowments of which are abroad, but the in- 
come of which is applicable in this presidency .? 


Powers of Charity Commissioners in England—Charitable 
Trusts Acts, 1853-1894.—The powers exercised by the English 
Charity Commissioners in relation to charities are derived mainly 
from the Charitable Trusts Acts, 1853 to 1894. One of the objects 
of these Acts is to protect property belonging to charities against 
loss, and to provide a simple and economical way of carrying out 
the charitable intentions of founders where such intentions arc 
inadequately expressed in the instruments of foundation.* 

The powers of the Commissioners are, on the one hand, of an 
inquisitorial and administrative nature* and, on the other, of a 
judicial character, similar to those exercised by the courts.’ 


Construction of Acts, as to jurisdiction of Commissioners.— 
The Charitable Trusts Acts are so construed by the Courts as to 
further rather than to restrict the jurisdiction vested by them in 
the Commissioners. °® 

The Charity Commissioners exercise jurisdiction over all re- 
ligious foundations or institutions in the country which are en- 
dowed? and are not expressly exempted from the operation of the 
Act.’ Eu EYF i EAER 

The Jurisdiction of the Commissioner extends over endow- 
ments which-are not perpetual, as where the trustees have power 





have the power of administering oath under the Indian Oaths Act, 1873. No 
such provision has been made in the Bill and I believe that the Board as 
constituted under the Bill would be an ineffective body.’’ (Mr. Ramachandra 
Rao’s Minute of Dissent). 

‘The Bill also seeks to invest the orders of the Board with finality in 
many matters. ‘This is not, desirable. I believe that in at least the orders 
of the Board which affect vested rights the parties concerned should have 
the right to resort to the ordinary Courts with appropriate safeguards 
against, the frivolous use of the power as may be found necessary.’’ (Ibid.) 

(1) In re Duncan, L.R. 2 Ch. App. 356 (1844). 

(2) Tron-mongers’ Co. v. Attorney-General, 10 Cl. & F. 908; Chilcott, 

- 132. 
z (3) See Twenty-ninth Report of the English Charity Commissioners 
Appendix, p. 21. f 

(4) Conferred by the Charitable Trusts Acts of 1853 (16 & 17 Vict. 
c. 137) and 1855 (18 & 19 Vict. e. 124). ; 

(5) Conferred by the Charitable Trusts Act 1860 (25 & 24, Vict. 
c. 136). 

By Re Dunean, (1867) L.R. 2 Ch. App. 356, 359. See also Re Mey- 
ricke, (1872), 7 Ch. App. 505, 506. ; 5 ; 

(7) An ‘‘endowed foundation’’ is, it is conceived, a foundation having 
an endowment within the meaning of the Act. i 

(8) See Charitable Trusts Amendment Act, 1855, S. 48. The list of 
exempted charities is contained in S. 62 of the Act of 1853. See also Hals- 
bury’s Laws of England, Vol. IV, p. 303. 
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to spend the corpus,’ or where the endowment is revocable? and 
also over all charities founded and endowed in the country, the 
revenues of which are applied abroad? and over all charities the 
endowments of which are abroad, but the proceeds of which are 
applicable in this country. 


Charities vested in Corporations—The jurisdiction of the 
Commissioners is also exercisable over charitics vested in corpora- 
tions who, either. solely or jointly with any other person or persons, 
are the recipients of the benefits® and over charities whose trustees 
are municipal corporations or trustees appointed in their places.® 

A charity does not become exempt from the jurisdiction of the 
Commissioners by being registered as a limited company.” 


Commissioners concerned with capital, not income.—The Com-. 
missioners are concerned with all dealings with capital of charities, 
as well as all variations of the prescribed mode of giving effect to: 
the objects of a charity .® 


They are in no sense administrators of income, which must be 
dealt with by the trustees within the limits prescribed by the 
founder, or according to duly authorised variations.® 


Jurisdiction once invoked, cannot be terminated.—The juris- 
diction of the Commissioners, once brought into operation by an 
application, cannot be put an end to by withdrawal of the appli- 
cation before an order has been made.?° f 


Enforcement of orders of Commissioners in England.—Persons 
not complying with requisitions or orders of the Commissioners 





(1) Re Gilchrist Educational Trust, (1895), 1 Ch. 371. 
om (2) Re Peel’s School (Six Robert) at Tamworth, (1868) 3 Ch. App. 
J . 
(3) Re Duncan, (1867) L.R. 2 Ch. App. 356: 36 L.J. (Ch.) 513. 
(4) Re Duncan, (1867), 2 Ch. App. 356; See also 4. G. v. Gibson, 
(1835) 2 Beav. 317; Tron-mongers’ Co. v, Attorney-General, (1844) 10 Cl. 
& Fin. 908, H.L. 
(5) Charitable Trusts Act, 1860, S. 10. 
(6). Municipal Corporations Act, 1882, S. 133. . > 
(7) The contrary was argued In Re Church Army, but Cozens Hardy, 
L.J. intiniated at p. 474 without expressly deciding the point, that it was 
impossible to evade jurisdiction of the Commissioners by such means; see 
also. Re Society for Training Teachers of the Deaf and Whittle’s Contract, 
(1907) 2 Ch. 492, 493, where Neville, J., assumes that a charity is not less 
within the Charitable Trusts Acts because it is limited company. 
(8) See Twenty-ninth Report of the Charity Commissioners. 
.(9) Re Campden Charities, (1881) 18.Ch.D. ‘310, C.A. — , ` 
(10) Re Poor’s Lands Charity, Bethnal Green, (1891). 3 Ch. 400. An. 
application for a scheme to regulate part only of a charitable trust, e.g., 
a particular legacy, would not, it is conceived, give the Commissioners juris- 
diction to settle a scheme for the regulation of the entire charity against the. 
wishes of the trustees. See Halsbury, Vol. I, p. ‘303: ee * oe 
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made under the Charitable Trusts Acts are guilty of contempt of 
Court, and may be attached or committed.* 

Unendowed charities—Unendowed charities are not subject 
to the jurisdiction of the Commissioners .* 

Institutions wholly maintained by voluntary contributions—In 
England, the jurisdiction of Charity Commissioners does not ex- 
tend to any ‘institution, establishment, or society for religious or 
other charitable purposes wholly maintained by voluntary contri- 


butions.* . 


A charity ‘‘wholly maintained by voluntary contributions” is 
one which has no invested endowment yielding an income for its 
support, but is dependent on the gifts of the benevolent, whether 
recurrent or occasional and whether inter vivos or by will.* 


If the trustees of a charity wholly maintained by voluntary 
‘contributions invest, or retain the investments of, some part of 
such contributions, the charity is then treated as having an income 
producing endowment, and accordingly is no longer a charity sup- 
ported wholly by voluntary contributions.” 

Burden of proof as to exemption from jurisdiction—The onus 
of proving that a particular charity is exempt from the jurisdic- 
tion lies on the party claiming the exemption .® 

Local Government.—The vast powers conferred on the Local 
Government under this section and other sections of the Act have 
been the subject of much well directed criticism by competent 
writers.” 





(1) Charitable Trusts Amendment Act, 1855 (18 & 19, Vict. c. 136), 
S. 9; see also Charitable Trusts Act, 1883 (46 & 47 Vict. c. 137) S. 14. 

(2) Royal Society of London, and Thompson, (1881) 17 Ch.D. 407; 
Finnis and Young to Forbes and Pochim, (No. 2) 1883, 24 Ch.D. 591. 

(3) Halsbury, Vol. IV, p. 305. 

(4) Re Clergy Orphan Corporation, (1894) 3 Ch. 150. 

(5) See Re Clergy Orphan Corporation, (1894) 3 Ch. 145, 151, G.A. 
overruling Sons of the Clergy Corporation v. Sutton, (1860) 27 Beav.; 665; 
Royal Society and Thompson, (1881) 17 Ch.D. 407; and Finnis and Young 
io Forbes and Pochin (No. 2), (1883) 24 Ch. 4. 591. 

(6) Re Clergy Orphan Corporation, (1894) 3 Ch. 145 at p. 154; Re Gil- 
christ Educational Trust, (1895) 1 Ch. 370. 

(7) Powers of the Local Government under the Act.— ‘In the earlier 
stage of responsible Government nothing is more important than to give 
ample ‘scope for the growth of healthy traditions and conventions. Ti will 
not be gainsaid that care has to be taken to sce that the ordinary routine 
and regular machinery of Govrnment is not made an engine of regular oppres- 
sion by the party in power or is not made the means of perpetuating its 
power. We know from our actual experience that the Local Government 
machinery in the rural areas is used for electioneecring purposes and for the 
purpose of stereotyping of what was originally intended to be a flexible, 
elastic and responsible party Government. If we briefly survey the provi- 


sions of the Act, we see that at every stage the Local Government is made the 
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Voters’ list—Temple committee Election—Voters’ list not 
revised Date of election not fixed by resolution—Infringement of 
rules—Validity of election. See 1927 M.W.N. 197. 


11. (1) A Board shall consist of a 

; President and such number of other com- 
Strength of the SE > 

Board and its incor- missioners not being less than two nor more 

` peration. than four as the [Provincial Government] 

. may fix. 

(2) Every Board shall by such name as the [Provincial 

Government] may determine be a body corporate and shall have 

perpetual succession and a common seal and shall by the said 


name sue and be sued. 

This section fixes the rule as to the strength of the Board and 
its constitution. It fixes the minimum strength of a Board at 
two and the maximum at four. (Report of Select Committee. ) 

Analogous Laws.—See S. 6 of the Madras District Munici- 
palities Act (V of 1920) and S. 6 of the Madras Local Boards 
Act (XIV of 1920). 


supreme arbiter of the destinies of an endowment. It can abolish Com- 
mittees without assigning any reason; it can nominate its own men; it can 
newly constitute a Committee and put its own men on it. The right of elec- 
tion to w Committee is a precarious one under the Act; for at any time the 
Government can intervene and abolish an Elected Committee without assign- 
ing reasons. It introduces new heads of disqualification for Committee- 
membership. An ardent religious soul might be convicted for sedition ond 
sentenced for a few months, but yet is incligible for election or appoint: 
ment as a member of a Committee, and the Local Government, which in this 
case means the Ministry or the party in power, is invesied with the power 
to lax the disqualification in any particular case. The question is whether 
it is in the interests of sound Government a party in power, whichever might 
be the party, should be invested with plenary and arbitrary power cf the 
kind above referred to, in a country seething with factions. I have no doubt 
that. the answer of most reflective minds would be unhesitatingly ‘‘No.’? 
Again, one would expect ihat it is for the Legislature to say whether tho 
Aci shall apply to particular endowments or not. I can even conceive of 
power being vested in the Local Government to exempt a particular class of 
endowments after due enquiry. But, the Bill enables the Local Government 
io exempt a particular or specific endowment, from the operation of the Act, 
without assigning any reasons. Is this a privilege that ought to be accorded 
to the head of a party machinery? I am not puiting the case too high in 
stating that there may be a tendency on the part of a candidate for election 
to make an electioncering promise that if he is elected or if a particular 
party is returned to power, he or the party will. see to tha exemption of parți- 
cular endowments from the operation of the Act.’’? See 51 M.L.J. (Jour- 
nal), pp. 42 & 43. Where a valid notification had been issued for the 
constitution of the Religious Endowment Board under the Act I of 1925 
a fresh notification under S. 10 of Act IL of 1927 is not necessary. 28 L. 
W. 535; 1928 Mad. 1272: 55 M.L.J. 605. : 
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12. (1) The Commissioners of a 
Qualifications of com- z z ” z 
missioners and their Board shall be Perseus professing the 
appointment. Hindu religion. 


(2) The President shall be— 


(a) a barrister of England or Ireland or a member of 
the Faculty of Advocates in Scotland of not less than five years’ 
standing; or 

(b) a person having held judicial office not inferior to 
that of a subordinate judge or of a judge of a small cause court, 
or 

(c) a person having been a pleader for a period of not 
less than ten years. 


(3) Subject to the provisions of sub-sections (1) and 
(2), the President and other commissioners of a Board shali 
be appointed by the [Provincial Government] and shall, during 
their term of office, be deemed to be public—servants within the 
meaning of section 21 of the Indian Penal Code. 

The Select Committee said’: —‘It is essential that every Com- 
missioner should be a Hindu by religion.” The Select Committee 
decided by a large majority that the power of appointing the Com- 
missioner should be vested in the Government. The Select Com- 
mittee have prescribed for the President of the Board qualifications 
which should secure the services of a trained lawyer or judge for 
an appointment in which such training and experience are indis- 
pensable.? 

13. (1) Every commissioner of a 

: Board other than the President shall be 

comenure of office of entitled to hold office for five years from 
the date of his appointment. 


(2) The President shall be entitled to hold office for five 
years from the date of his appointment: 

Provided that if on the date of his appointment as Pre- 
sident he is a commissioner he shall be entitled to hold office as 
President only up to the expiry of his term as commissioner. 


(1) See Report of Select Committee. One of the powers conferred on 
the Board is that of making bye-laws under S. 19, and a trained lawyer 
would be the most competent person to Judge as to the limits within which 
and the extent to which these powers can be validly exercised. See the 
Judgment of Napier, J., in Sundara Rama v. Anantha Krishna, 38 1.0. 
695 at p. 699: 5 L.W. 672. 
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(3) An outgoing President or commissioner shall, if 
otherwise qualified, be eligible for reappointment. 


[(4) Notwithstanding anything contained in sub-sections 
(1) and (2), a person appointed to act in the place of the Pre- 
sident or a Commissioner who has been granted leave, shall be 
entitled to hold office as President or Commissioner only during 
the continuance of the vacancy or for such shorter period as 
may be fixed by the Provincial Government.] (Added by 
Madras Act X of 1946). 

14. (1) Every commissioner shall devote his whole 

r time and attention to the duties of his office 

Cen ef and shall not, without the sanction of the 

[Provincial Government], engage in any 

other profession, trade or business, or stand for election or be 

appointed as a member of a local body or be a trustee of any 
religious endowment. 

(2) The commissioners shall each receive, out of the 
funds of the Board, such salary as the [Provincial Government 
may fix: 

Provided that such salary shall not exceed one thousand 
two hundred rupees per mensem for a President or eight hundred 
rupees per mensem for any other commissioner. 

[(3) The President and Commissioners shall be exempt 
from serving as jurors.] (Added by Madras Act X of 1946.) 

The Select Committee said :— 

‘We consider that, if the Board is to function efficiently, it 
should consist of paid Commissioners and that their salaries should 
be attractive enough for competent men. We have accordingly 
fixed a maximum salary of Rs. 1,200 for the President and of 
Rs. 800 for other Commissioners.” (Report of Seiect Com- 
mittee. )' “le 

Power of Govern- 415. (1) The [Provincial Govern- 


ment to remove com- y «ene ; 7 3 
itd A SN TREIE ment] may suspend or remove any com 
disqualification. missioner from his office— 


(a) if he is convicted by a criminal court of any offence 
which in the opinion of the [Provincial Government] involves 


moral turpitude; 
. (b) if he becomes of insound mind, or a deaf-mute or 


suffers from contagious leprosy; 
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(c) if he applies to be adjudicated or is adjudicated a 
bankrupt or insolvent; 


(d) for corruption, misconduct or other sufficient cause. 


(2) A commissioner shall cease to hold his office if he 
ceases to profess the Hindu religion. 


y Analogous law:—For analogous provisions of other Acts, see 

S. 55 of the Madras Local Boards Act, XIV of 1920, and S. 49 
of the District Municipalities Act V of 1920. ` 

4G. (1) Every Board shall have 

Office and meetings an office at such place as the [Provincial 

of the Board, Government] may fix for the transaction of 
business. i 


(2) At meetings of the Board, the President of. the 
Board and in his absence the senior commissioner in order of 
appointment shall preside. 

(3) No business shall be transacted at any meeting unless 
at least two commissioners are present. ; 

(4) In case of difference of opinion among the commis- 
sioners, the question before the Board shall be decided by a 
majority of votes; and where the votes are equally divided the 
President or senior member presiding shall have a second or 
casting vote. 


Officers and servants 


of the: Board, their 17. Subject to [any rules made 
appointment and pu- under this Act]? 
nishment. 


(a) a Board may from time to time determine the 
number, designations, grades and scales of salary or other 
remuneration of its officers and servants, [* *]* 


(b) the President of the Board shall-have the power to 
appoint and transfer such officers and servants and may fine, 
reduce, suspend, remove or dismiss them for breach of rules or 
discipline, for carelessness, unfitness, neglect of duty or mis- 
conduct or other sufficient cause. 





(1) Substituted, omitted and cl. (¢): added by Madras Act V of 1944. 
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[(¢) the President of the Board may delegate any of his 
powers under clause (b) to any Commissioner, Assistant Com- 
missioner or officer of the Board, in any case or class of cases, 
subject to such exceptions, limitations and conditions if any as 
may be specified in the order of delegation] (Clause (c) added 
by Madras Act, V of 1944.) 


£ S 18. Subject to the provisions of 
_ rowers and duties this Act and of any scheme settled or deem- 


of the Board in general. 
, ed to be a scheme settled under this Act, 


(1) the general superintendence of all religious endow- 
ments within the territorial jurisdiction of a Board shall vest in 
such Board, and 

(2) the Board may do all things which are reasonable 
and necessary to ensure that maths and temples are properly 
maintained and that all religious endowments are properly ad- 
ministered and duly appropriated to the purposes for which they 
were founded or exist. 

1[Explanation.—The general powers of superintendence 
of the Board shall include the power to pass such interim orders 
as it deems necessary in the interests of the proper maintenance 
of a math or temple or the administration of a religious endow- 

1 


ment. ] 

N.B.—The explanation to this section has been added by Act 
IV of 1930. The reasons for the addition of this explanation has 
been stated as follows :— 

‘‘ Several matters including complaints about mismanagement 
come up before the Board both on the administrative and judicial 
sides of its work. Very often temporary arrangements have to be 
made for the management of the affairs of temples or maths pend- 
ing disposal of the matters under investigation and action has to 
be taken under section 18. To make it clear that the Board can 
do so under it, the addition of an explanation is proposed’’.— 
(Statement of Objects and Reasons) . 

Scope of Section.—The powers of superintendence conferred 
by this section is subject to the provisions of this Act and of 
Schemes, settled or deemed to be settled under this Act. There- 
fore, where a Scheme provides specifically for any purpose regard- 
ing the management of the affairs of an endowment, to that ex- 
tent, the powers conferred by this Act on the Board and the Com- 


(1) Explanation added by S. 5, Madras Act IV of 1930. 
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mittee do not come into operation. It is only such powers which 
are not in conflict with the provisions of such schemes that can be 
exercised by the Board under this section. The language of this 
section is very wide, and unless the Board chooses to respect the 
proper sphere of the Trustee’s jurisdiction, it might practically 
become the trustee, and the trustee’s individuality and liberty 
will be lost by unnecessary interference by the Board even in 
matters of internal administration of the endowments.! 


Although, by S. 18 the Board is given power of general 
superintendence and has power, by virtue of that section, to settle 
questions relating to the allocation of honours in religious institu- 
tions, the Board acts in settling such questions in its administrative 
capacity only. The Board’s decision in such a matter does not 
either declare any one’s legal right or deprive any one of any 
legal right which he has. There can therefore be no issue of a 
writ of certiorari in such a matter. A question relating to the 
distribution of theertham or other temple honours cannot be made 
the subject-matter of a suit, as it is not a question which affects a 
legal right. I.L.R. (1939) Mad. 90449 L.W. 632=A.I.R. 
1939 Mad. 511—(1939) i M.L.J. 901. See also (1937) 1 
M.L.J. 442; 1937 Mad. 842=(1937) 2 M.L.J. 358. (Alienation 
by one of several trustees) .* 

mm i A a a 

(1) The following remarks of Mr. Govinda Raghava Iyer in his Minute 
of Dissent as member of the Scleet Committee on the provisions of this 
section may also be referred to with advantage.— ‘The revised Bill makes 
provision for the institution of a Board of Commissioners. ‘Their functions 
according to the Bill are largely of a judicial character rather than admi- 
nistrative, if not even more of a judicial character than administrative. 
Before the Board of Charity Commissioners were established in England, a 
long and protracted inquiry was undertaken by Commissions instituted ‘for, 
the purpose who made 32 reports on the strength of which a Select Com- 
mittee of the House of Commons and later on, i.e., in 1849 a Royal Commis- 
sion were appointed to make recommendations. It was these recommenda- 
tions that were eventually embodied in the Charitable Trusts Act of 1853. 
It has also to be noted that the powers of the Commissioners both under 
the original Act and the later amendments were not anything so wide or 
exclusive as under the Bill as revised by the Select Committee. ’?’—Minuwte of 
Dissent by Mr. Govinda Raghava Iyer. 

(2) PRrocepurE.—The Commissioners of: the Endowments Board proceeded 
under Ss. 18 and 57 on the assumption that 4 was not the hereditary trus- 
tee of the temple, examined a few witnesses and then framed a scheme 
without making clear the case against him. There was no place for him 
in the Board of management. A filed a suit as contemplated by S. 57 for 
setting aside the scheme and also a petition under S. 84 (2) of the Act. 
In the petition the Court granted a declaration in his favour that he was 
the hereditary trustee and the suit temple was an excepted one. In the suit 
the Court decided that the scheme framed by the Court was not lira vires 
and no case was made out for disturbing it. The Board filed no revision 
petition to the High Court, against the order in the original petition. O» 
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English Law.—This section provides for a general and resi- 
duary power of superintendence in the Board in respect of the work 
done by Committees and Trustees. But, we find, that more detailed 
provisions are made under the corresponding sections of the English 
Charitable Trusts Act with regard to the powers of the Charity 
Commissioners and the mode in which they may be exercised. It 
is hoped that the Commissioners in exercising their powers under 
this section will be guided by the precedents set up under the 
corresponding sections of the English Charitable Trusts Act. 





the other hand 4 filed an appeal against the decision of the lower Court 
in the suit. Held, that the procedure adopied by the Commissioners was 
wrong and the trustee Æ was prejudiced by such procedure. What is con- 
templated in S. 62 of the Act is that opportunity should be given to the 
trustee to hear what the case against him is and then the Board may pro- 
ceed to consider whether a case for the settlement of a scheme has been 
made out. The inquiry under S. 62 should be more detailed and thorough 
than what is required under S. 57. (54 Mad. 532 and 68 MJL.J. 722= 
58 Mad. 862, Ref.: to.) 48 L.W. 793=(1938) M.W.N. 1211=A.1.R. 
1939 Mad. 208=(1938) 2 M.L.J. 987. 
EXCEPTED TEMPLE—BOARD STARTING SCHEME PROCEEDINGS SUO 
MOTU—APPOINTMENT OF RECEIVER PENDING FINAL ORDERS—LEGALITY.—The 
Hindu Religious Endowments Board, Madras, started suo molu proceedings 
under S. 62 of the Act to frame a scheme for a temple which was an except- 
ed temple according to the amended definition of Act IV of 1930. While 
the draft scheme was pending consideration by the trustees, the Board, pur- 
porting to act under S. 18 of Act IL of 1927, appointed an interim receiver 
of the temple for realising jhe collections and offerings during Fridays in 
the month of Adi, with a view to ascertain the correct income derived by 
the temple during the Adi Fridays. Held, that, the order appointing a 
receiver was «lira vires, as the Board had no such powers of interference 
with the trustees of excepted temples, and that the general principle ‘‘that 
where an Act confers jurisdiction it impliedly also grants the power of do- 
ing all such acts or employing such means as are essentially necessary to its 
exccution’”’, cannot override the more particular provisions of the Act which 
defines the powers. Held, further, that even if no actual relief is possible 
because the period during which the collections were io be made was already 
past, the matter was one of such importance, and the order a serious in- 
fringement of the rights of the trustees that the case was a proper one in 
which the High Court should exercise its right of certiorari, and the order 
appointing receiver should be set aside as being in excess of the Board’s 
jurisdiction. 41 L.W. 199: 1935 M.W.N. 127: 68 M.L.J. 178. 
The following are examples of action taken by the Board under the 
powers was conferred by this section :— { 
‘Barly in May, 1925, the defilemeni of Sri Mahanandeeswaraswami 





Nandyal (Kurnool District) by the Nawab of Banganapallee and 
AE pair shooting campaign came to the notice of the Board. 


the Potilical Agent of Banganapallee State was addressed to take 
early action. The matter finally ended in a compromise, the Nawab paying 
Rs. 500 towards the expenses of the purification ceremony. The Board was 
hus able to avert consequences detrimental to the temple, communal mis- 
; derstandings and resentment of the Hindu worshippers. ’’—(First Report 
PA the Religious Endowments Board, page 16). 


Thereupon 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 





EEE, et—~— 


S. 18] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 95 


Powers of Commissioners in England—Inguisitorial.—Under 
the English Law, the Charity Commissioners may, acting personally 
or through Assistant Commissioners,* inquire into the condition 
and management of all charities which are not expressly exempted 
from their jurisdiction .* 

Accounts and inquiries. —For this purpose they may require 
accounts, statements, and written answers to inquiries, verified by 
oath or otherwise, to be furnished by the following persons, namely, 
(1) trustees or persons acting or concerned in the management or 
administration of such charities, (2) agents of any such trustees 
or persons, (3) depositaries of any funds or moneys of such 
charities, (4) beneficial recipients of any funds of a charity or of 
any income therefrom, and (5) persons having the possession or 
control of any documents concerning a charity or its property.* 


Examination on oath.—Such person may also be required to 
attend, within a radius of ten miles from their place of abode, before 
the Commissioners for examination on oath or otherwise, and to 


bring and produce documents in their custody relating to the 
charity .* 


Copies and extracts of documents.—The Commissioners may 
require officers having the custody of enrolments, decrees, reports, 
records and other documents relating to any charity to furnish 
copies or ¢xtracts to them, and may examine registers and records 


of the Courts, public registers, and offices of records and take copies 
and extracts therefrom.® 


Transmission of documents for examination.—The Com- 
missioners may‘also require documents belonging solely to a 


charity to be transmitted to them at the office of the Commission 
for examination. °® 


— 





‘*The Board moved the Rameswaram Devasthanam Committee to stop the 
levy of an iniquitous poll-tax was being collected from the Malayali pilgrims 
attending the Rameswaram temple, as also the levy of Re. 1 from every 
Brahman entering the Arthamantapam of the said temple. ’’—(First Report 
of the Religious Endowments Board, page 16). 

(1) See Charitable Trusts Act, 1887, S. 2: Assistant Commissioners 
were formerly called ‘‘Inspectors. ’? ; 

(2) Charitable Trusts Act, 1853, Ss. 9 & 19. As to what charities are 
within the jurisdiction of the Commissioners, see Halsbury, Vol. IV, pp. 
*303 and 304. Councils of Counties or County boroughs are authorised to 
contribute out of the County Funds or Borough Funds or rates to expenses 
of inquiries conducted by the Charity Commissioners into Charities affecting 
such Counties or County boroughs (Charity Inquiries Expenses Act, 1892). 

(3) Charitable Trusts Act, 1853, S. 10: Charitable Trusts Amendment 
Act, 1855, S. 6. 

(4) Charitable Trusts Act, 1853, S. 12: Charitable Trusts Amendment 
Act, 1855, S. 7. 

(5) Charitable Trusts Act, 1853, S. 11. 

(6) Charitable Trusts Act, 1860.5. 19. 
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Under the English Law, power is given to the Commissioners 
or any Commissioner acting under authority of the Board, to require 
Trustees and Managers to attend and be examined. Power is 
also given to the Commissioners to require transmission of docu- 
ments belong to charities.+ 


All the above-mentioned requisitions must be made by an order 
of the Board or by precept under the hand of the Commissioner or 
Assistant Commissioner making the same.?% 


False evidence.—Persons wilfully giving false evidence to the 
Commissioners are guilty of perjury .* 

Refusal of information, etc.—Persons improperly refusing or 
neglecting to render accounts or statements, or to make answers to 
inquiries by the Commissioners, or to attend before them or give 
evidence, or altering, destroying, with-holding, or refusing to 
produce documents, are guilty of contempt of Court, and may be 
attached and committed .* 


Persons making claims adverse to the charity.—The Commis- 
sioners have no power to require any information or the production 
of any document relating to a charity from any persons holding or 
claiming to hold any property adversely to any charity or free from 
any charitable trust® though they may procure information else- 
where if they can. 


The mere setting up of an adverse claim is not sufficient to oust 
the jurisdiction of the Commissioners. It is for the Court to 
decide whether such a claim is well-founded.* 


Administrative powers—Opinions or advice as to administra- 
tion.—The Charity Commissioners may, if applied to by the trustees 
or other persons concerned in the administration of a charity, give 





(1) See the English Charitable Trusts Act (1855), Ss. 7 and 19; Chil- 
cott, p- 36. 


(2-3) Charitable Trusts Amendment Act (1855), S. 8; Charitable Trnsts 
Act, 1887, S. 2. 


(4) Charitable Trusts Act, 1853, S. 13. 


(5) Charitable Trusts Act, 1853, S. 15; Charitable Trusts Amendment 
Act 1855, S. 9. For an example of a motion by the Charity Commissioners 
to issue a writ of attachment against Charity Trusiecs for neglecting to 
deliver accounts, see Re Gilchrist Education Trust, (1895) 1 Ch. 367 (378), 
where a form of order is given. 


(6) Charitable Trusts Act, 1853, S. 15; Charitable Trusts Amendment 
Act, 1855, S. 6. 


(7) Re Peel’s (Sir Robert) School at Tamworth, (1868) 3 Ch. App. 
543 (550.) 
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their opinion, advice or direction? respecting the administration of 
such charity property, or any question or dispute relating thereto.*™ 

By virtue of section 16 of the English Charitable Trusts Act 
(1853) the ‘‘opinion or advice” of the Commissioners respecting a 
charity, its management or administration, given to any trustee or 
other person concerned in the management or administration of 
such charity, has, so far as the applicant is concerned, a judicial 
effect. Such opinion or advice is to be in writing signed by the 
Commissioners and sealed with their seal.* 

Any person acting in accordance with the advice or opinion of 
the Commissioners is indemnified against ali liability, unless advice 
or opinion has been obtained fraudulently or by wilful concealment 
or misrepresentation.* 

By the Charitable Trusts Act of 1860, S. 2, certain administra- 
tive powers are given to the Commissioners, and they are authorised 
in certain eases to make such effectual orders as may be made by 
any Judge of the Chancery Division of the High Court of Justice, 
sitting in Chambers.* . 

Disputes among members.—Disputes among members of any 
charity exempted by this Act in relation to the management of 
the charity may be referred to the arbitration of the Commissioners .* 

Reference of disputes to arbitration of Commissioners.— 
Any question or dispute among the members of any charity, whether 
exempted or not from the operation of the Charitable Trusts Acts® 
in relation to any office or the fitness or disqualification of any 
trustee or officer, or his election or removal, or generally in relation 
to the management of the charity, may be referred to the arbitra- 
tion of the Commissioners, whose decision will be final, and may 
be made a rule of Court.” 

Contentious cases. —The Commissioners may, but are not bound 
to, exercise jurisdiction in cases of a contentious character. The 
Court will not interfere with the discretion of the Commissioners 
except in cases of gross and palpable miscarriage of justice.® 


(1) A formal orders or certificate signed by two or more of the Com- 
missioners and sealed with their seal is necessary. Charitable Trusts Act, 
1853, S. 16. Thomas v. Harford, (1883) 48 L.T. 262 and see A. G. v.- 
Hughes, (1889) 81 L.T. 679. 

(1-a) Halsbury, Vol. IV, p. 310. 

(2) Chilcott, p. 19. 

(3) Charitable Trusts Act, 1853, S. 16. For a form of application to 
the Charity Commissioners under this section, see Encyclopaedia of Forms, 
Vol. III, p. 468. : 

(4) Chileott’s Charities, p. 37. 

(5) Charitable Trusts Act (1853), Ss. 62 and 64. 

(6) Charitable Trusts Amendment Act, 1855, S. 46. = 

(7) Charitable Trusts Act, 1853, S. 64. 

(8) Charitable Trusts Act, 1860, S. 5. 


_ (9) Re Hackney Charities, (1865) 4 De. G.J. & Sm. 588 (592). 
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Alteration of scheme by Court.—The Court has jurisdiction in 
an action to alter a scheme which was originally settled on petition. 
Compronuses.—Questions relating to charities may be com- 
promised and the terms of the compromise confirmed by the Court.* 
The Charity Commissioners also may sanction a compromise -of 


claims on behalf of? or against* a charity without taking or con- 


tinuing any proceedings at law or in equity.® 
Appeal.—bBy virtue oi the English Charitable Trusts Act, 1860, 
S. 8, and 1869, S. 10 the orders of the Board are subject to an 
appeal to the Chancery Division, but such appeal can only be made 
by the Attorney-General, or some person authorised by him or by 
the Board, and a further appeal will lie to the Court of Appeal; 
but the Court will refuse to interfere with the exercise of the 
Commissioners’ discretion unless a strong case of mistake or mis- 
carriage of justice is made out.® 
18-A. 1) Subject to such control as may be prescribed, 
the President of a Board may divide the 
: area within its jurisdiction into territorial 
lo constitute territoriat divisions, and assign, subject to the pro- 
divisions and assign visions of sub-section (2) and the other 
functions. 
duties vested in Board by or under this Act 
in respect of all the institutions situated in each of such divi- 
sions, to himself or to some other Commissioner. 

(2) Subject to control as aforesaid the President may 
also assign to himself or to some other Commissioner, either in 
addition to powers and duties in respect of a territorial division 
assigned under sub-section (1) or in lieu thereof— 

(a) the powers and duties vested in the Board by or under 
‘this Act in respect of any class or group of institutions or of any 
institution, or 

(b) any power or duty so vested in respect of all in- 
stitutions or any class or group thereof. 

(3) Subject to control as aforesaid the President may 

(1) A. G. v. Slamford (Earl), (1839) 1 Ph. 737=10. L.J. (Ch.) 58. 
(2) A. G. v, Lauderfield, (1743) 9 Mod. Rep. 287. 

(3) Charitable Trusts Act, 1853, S. B. 

(4) Charitable Trusts Amendment Act, 1855, 8. 31. 

(5) See Halsbury’s Laws of England, Vol. IV, p. 313. 

(6) See In re Burnham National Schools, Ex parte Bates, (1874) L. 


¢ W ; Tudor, 3rd ed 
Eq. 241—43 L.J.N.S. Ch. 340=22 W.R. 198; Tudor, 3rd ed. p. 
Be m a Campden’s Charities, (1881) 18 Ch.D. 310. 
? 
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sub-section (1), or vary or cancel any assignment of powers 
and duties made under that sub-section or under sub-section 
(2).] (Inserted by Madras Act V of 1944.) 


President to be ad- [1 3-is. The President of a Board 
ministrative head of shall, subject to the provisions of this Act, 
ee “ae een weet be its administrative head for all purposes, 
ceedings and call for and may for reasons to be recorded in 
records: writing— oa 

(a) at any stage, transfer any proceeding— _ 

(i) from one Commissioner to another, from himself to 
any other Commissioner, or from any other Commissioner to 
himself, or 

(ii) from one committee of the Board to another com- 
mittee thereof; 7 

(b) call for any records connected with any adminis- 
trative matter, that is to say, any matter not being of a judicial 
or quasijudicial nature, disposed of by any other Commissioner, 
within three months from the date of disposal and direct that 
the matter shall be reconsidered by a committee of the Board 
or by the full Board. : 

Explanation.—Any matter in respect of which a suit or 
application to the Court is not provided for in this Act shall, 
for the purposes of clause (b), be deemed to be an administra- 
tive matter.] (Inserted by Madras Act V of 1944). 


19. A Board may make by-laws not 

Power of Board to inconsistent with this Act or the rules 

make by-laws. made thereunder or with any other law 
as to— 

[(a) the division of duties among the President and 
Commissioners of the Board;] (Omitted by Madras Act V of 
1944.) 

(b) the manner in which [the decision of the President 
and commissioners of the Board]* shall be ascertained other- 

- wies than at meetings; 
~ (1) Im sub-section (1) of section 19— 
Clause (a) omitted; 


in clause (b), for the words ‘‘their decision’? the words ‘‘the deci- 
sion of the President and Commissioners of the Board?’ substituted. 
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(c) the procedure and conduct of business at meetings 
of the Board; 


(d) the delegation of powers of the Board to individual 
commissioners or committees of commissioners [or to Assistant 
- Commissioners ;]* 


(e) the security, if any, to be furnished by officers and 
servants of the Board; 


(f) the books and accounts to be kept at the office of the 
Board; [or of an Assistant Commissioner] ;* 


(g) the custody and investment of the funds of the 
Board, *{* *] and trustees; 


(h) the form and manner of applications to the Board; 
4for to Assistant Commissioners]; 


(i) the details which shall be included in or excluded 


from the budgets of *[ * * * ] religious endowments; 
sf ee OK ok ] 


[(j) the persons by whom receipts may be granted for 
money paid to the Board; 


(k) the accounts, returns and reports to be submitted 
by trustees of religious endowments;]* (clauses) (j) and (k) 
inserted by Act V of 1944); 


(2) generally the conduct of all proceedings and business 
under this Act. 


(2) No by-law or cancellation or alteration of a by-law 
made by the Board shall have effect until the same shall have 


(1) In clause (d), after the words ‘‘commitiees of commissioners?’ the 
words ‘‘or to Assistant Commissioners’’ added; 

in clause (f), after the words “of the Board’’ the words ‘‘or of 
an Assistant Commissioner’? added; 

in clause (g), the word ‘‘commitiees’’ omitted; 

in clause (h), after he words ‘‘to the Board,’’ the words ‘‘or to As- 
sistant Commissioners’? added; 

in clause (4), the words ‘‘commitiee and’? the word ‘‘and’’ occurring 
at the end omitted; 

in clause (j), re-lettered as clause (l) and before the clause as so 
re-lettered clauses (j) and (k) newly inserted by Madras Act V of 1944, 
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been published for public criticism and thereafter confirmed by 
the [Provincial Government] . 3 i 

(3) All by-laws when they shall have been duly con- 
firmed shall be published in the [Official Gazette] and shall 
thereafter have the force of law. 


. Section 19.—As to the powers and limitations of the Board 
in making by-laws, see 5 L.W. 672—38 I.C. 695. 


1CHAPTER III. 
ASSISTANT COMMISSIONERS. 


20 (1) For the purpose of assisting a Board in exer- 
cising its powers and discharging its duties 
under this Act, there shall be appointed 

Appointment and such number of Assistant Commissioners 
qualifications of Assis- Oy 
tant Commissioners. as the Provincial Government, after con-- 
sulting the Board, may from time to time, 
deem necessary. 

(2) An Assistant Commissioner shall be a person pro- 
fessing the Hindu religion and possess such other qualifications 
as may be prescribed. 

(3) Appointment to the post of Assistant Commissioner 
shall be made by the Provincial Government after consulting the 
President of the Board. 

(4) Assistant Commissioners shall be deemed to be 
public servants within the meaning of section 21 of the Indian 
Penal Code. 


21. (1) An Assistant Commissioner shall have juris- 

diction over such area as may be assigned 

Jurisdiction of Assis- tO him by the President of the Board and 

tant Commissioners. shall, subject to the provisions of sub- 

section (2), exercise such powers and dis- 

charge such duties therein as are or may be assigned to him 
by or under this Act. 

(2) The Board may, by order in writing, declare that 

the exercise and discharge of all or any of the powers and duties 

usable Satis) RS ee FE 


~(1) Old Chapter III omitted and new Chapter TII (Sections 20 to 28) 
inserted by Madras Act V of 1944. 
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so assigned shall be subject to such exceptions, limitations and 
conditions as may be specified in the order; and may itself 
exercise or discharge any power or duty so excepted. 


22. The Board may delegate to an Assistant Commis- 
sioner any of its powers and duties under 

Delegation of powers s s . sooty gs 
Beavis tice to Aitant this Act subject to such limitations and 
Commissioners. conditions, if any, as may be specified in the 


order of delegation. 


23. Every Assistant Commissioner shall assist the 

Board in any manner required by it; and in 

Duty of Assistant particular, it shall be his duty to conduct 
Commissioners to assist o yi $ a È 

Board. such inquiries and investigations, to -take 

such evidence, to make such inspections, 

and to furnish such reports, as may be directed by the Board 

from time to time in regard to any matter. 


24. The President of the Board may, at any stage, 

transfer any proceeding pending before an 

Transfer and with- Assistant Commissioner for disposal 

drawal of proceedings to any other Assistant Commissioner, or 
pending before Assis- Seating K ` 

AN CL withdraw any proceeding so pending for 


disposal by the Board. 


25. (1) The Board may, of its own motion or on the 
application of any person having interest, 
pe Boards powers of call for any records, proceedings- or other 
À documents or papers from any Assistant 
Commissioner, and examine the same for the purpose of satis- 
fying itself as to the correctness, regularity or propriety of any 
order or proceeding passed or recorded by such Assistant Com- 
missioner; and the Board may in its discretion modify, annul 
or reverse such order or proceeding, Or remit the case to` the 
same or another Assistant Commissioner for disposal. 


(2) Pending the exercise of its power under sub-section 
(1), the Board may stay the execution of any order or pro- 
ceeding passed or recorded by an Assistant Commissioner. 
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2G If the Board is satisfied that an Assistant Com- 

missioner has failed to exercise any power 

Board’s power in Or discharge any duty which he ought to 

cases of default by have exercised or discharged, the Board 
Assistant Commissi- È : 7 

oners. may itself exercise such power or discharge 


such duty. 


27. Notwithstanding anything contained in this Act, 
where no Assistant Commissioner has been 

Board to exercise appointed for any area, or where the office 
Assistant Commissi- of an Assistant Commissioner appointed 
Cer S powa A a for any area falls vacant, the Board may 
certain cases. in such area exercise the powers and dis- 
charge the duties assigned by or under this 

Act to an Assistant Commissioner, until an Assistant Com- 
missioner is appointed or the vacancy is filled, as the case may 


be. 


ZS. The provisions of this Act relating to appeals to 

the Board from the orders of an Assistant 

pocrtain provisions Commissioner or to approval by the Board 
o! Act not to apply to a : 

orders and actions Of his actions, shall not apply to any order 

under sections 26 and passed or action taken by the Board in 


as pursuance of section 26 or section 27. 
[Sections 29 to 37 omitted by Madras Act V of 1944.] 


CHAPTER IV. 
RELIGIOUS ENDOWMENTS IN GENERAL. 


3S. (1) For every math and temple 


Preparation of regis- a register shall be maintained by the Board 
ter of endowments. E 5 
showing— 


(a) the names of past and present trustees and parti- 
culars as to the custom, if any, regarding succession to the 
office of trustee; 

(b) particulars of all endowments of the math or temple, 
and all title-deeds and other documents relating thereto; 

(c) particulars of the scheme of administration and of 
the dittam or scale of expenditure; 


” 
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(d) the names of all offices to which any salary, emolu- 
ment or perquisite is attached and the nature, time and conditions 
of service in each case; 


: (e) the jewels, gold, silver, precious stones, all vessels and 
utensils and other movables belonging to the institution, with 
their estimated value; and Š 

(f) such other particulars as the Board may fix. 


(2) The register shall be prepared, verified and signed 
by the trustee of the math or temple or by his authorized agent 
and submitted by him to the Board within such period after the 
commencement of this Act as the Board may fix: 


Provided that a [register relating to a math or temple 
over which an Assistant Commissioner has jurisdiction shall be 
submitted through the Assistant Commissioner who may] after 
making such inquiry as *[he] may consider necessary, recom- 
mend such alterations, omissions or additions in the register 
as [he] may think fit. 

(3) The Board may, after receiving the register from a 
trustee, make such inquiry as it may consider necessary and 
direct that the register be approved with such alterations, 
omissions or additions as it thinks fit to order. 


(4) A copy of the register as approved by the Board 
shall be furnished to the trustee and to the 7[Assistant Com- 


missioner], if any, concerned. 


Principle of Sections 38 and 39,—‘‘Several committees do not 
maintain a proper register of the endowments over which ‘they exer- 
cise jurisdiction and some of them are ignorant as to the properties 
comprising such endowments. It is also necessary that committees 
should be compelled to take interest in preparing and maintaining 
a record of the origin and history of the endowments committed to 
their care. Apart from the utility of such a record and register in 
facilitating the administrative work of committees and trustees, 
these endowments contain a lot of history which is worth the while 
of the committees to unearth and, if need be, to publish in accessible 
form.” ‘(Statement of Objects and Reasons). 


The original Bill cast the duty on the committee of preparing 
a correct record of endowments. The Select Committee have con- 





(1) Substituted by Madras Act V of 1944. 
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siderably elaborated this provision. The trustee is responsible fot 
supplying information as regards all existing endowments of maths 
or temples, and this should be done within such time after the com- 
mencement of the Act as the Board will fix. The information sup- 
plied by the trustee will be checked by the committee, if any, and 
the Board will settle finally the contents of the register for each 
endowment. We have provided further that the register should be 
verified and brought up to date from year ‘to year. The want of 
sufficient or accurate information regarding religious endowments 
is now a serious handicap to efficient control and Sections 38 and 
39 are therefore considered to be of great importance.’ 


[NV.B.—Madras Act V of 1944 has abolished Temple com- 
mittees. and their functions now devolve on Assistant Com- 
missioners. à 


. 9. (1) The trustee or his authorized agent shall 
annually scrutinize the entries in the register 
and shall submit to the Board for its 

Annual verification : $ = 

af theiresister! approval a verified statement showing the 
alterations, omissions or additions required 
therein. 

(2) The Board [or the Assistant Commissioners as the 
case may be]? may-on receipt of the statement make such inquiry 
as they think necessary and the Board may by order direct the 
alterations, omissions or additions which should be made in the 
register. 

(3) A copy of the order under sub-section (2) shall be 
communicated to the trustee and the [Assistant Commissioner]? 
if any, concerned and he shall carry out the alterations, omis- 
sions or additions ordered by the Board in the copy of the register 
kept by him. 


39-A. The provisions of sections 38 

Applicalantcotaeess and 39 shall, so far as may be, apply to a 

tions 38 and 3g to specific endowment attached to a temple or 

specific endowments. math.] (Inserted by Madras Act X of 
1946.) 


—_—-. 





(1) Report of Select Committee. 
Note:—The Committees are now abolished and Assistant Commissioner 
are appointed in their stead. 
(2) Aniendments in Ss. 38 and 39 and words within square brackets 
substituted by Act V of 1944. h j 
14 2 
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40. (1) [Subject to the provisions of the Malabar 
Temple Entry Act, 1938] [and the Madras 
Care required of Temple Entry Authorization and Indemnity 
trustee and his powers. Act, 1939]? the trustee of every religious 
; = endowment is hound to administer its 
affairs and to apply the funds and properties of such endow- 
ment in accordance with the terms of the trust, the usage of the 
institution and all lawful directions which a competent authority 
may issue in respect thereof, and as carefully as a man of ordin- 
ary prudence would deal with such affairs, funds or properties 
if they were his own. 

(2) A trustee shall, subject to the provisions of this Act, 
be entitled to exercise all powers incident to the provident and 
heneficial management of the religious endowment and to do all 
things necessary for the due performance of the duties imposed 


on him. 

The Select Committee said:—“A general indication of the 
powers and duties of trustees of endowments is necessary. Sub- 
clause (1) contains the general principle enunciated in section 15 
of the Indian Trusts Act.’ 

Care required of trustee. —S. 15 of the Trusts Act provides as 
follows:—‘‘A trustee is bound to deal with the trust-property as 
carefully as a man of ordinary prudence would deal-avith such pro- 
perty if it were his own: and. in the absence of a contract to the 
contrary a trustee so dealing is not responsible for the loss, des- 
truction or deterioration of the trust-property.* 

The first duty of a trustee is to acquaint himself with the 
terms of the trust under which he acts’ and with the state of 
the trust property® and with the contents of all such deeds. notices. 
and other documents and papers relating to or affecting the trust 
property which has come into his possession. or under his control." 





(1) Inserted by Madras Act XX of 1938. 
(2) Inserted by Madras Act; XXII of 1939. 
(3) Report of Select Committec. 
(4) Trusts Act (II of 1882), S. 15, see 88 M. 71; 23 M.L.1. 599; 
12 M.L.T. 530: (1912) M.W.N. 1237. Trusts Act II of 1882 which 
excluded Hindu Religious Endowments from the operation and scope of the 
Act, thereby predicates that Hindu endowments are not held in trust in its 
technical sense. Rangacharya v. Raman Acharya, A.I.R. 1928 All. 689. 
(5) Hallows v. Lloyd, 39 Ch.D. 686; Hals., Vol. 28, pp. 117-124; 
Lewin 321-332. 7 
(6) Harry v. Ollwer, 57 L.T. 239. s 
(7) Hallows v. Lloyd, 39 Ch.D. 686. 


` 
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The trustee must take all reasonable and proper measures to ob- 
tain possession of the trust property if it is outstanding, and 
to get in all debts and funds due to the trust estate.? He must pre- 
serve it and secure it from loss or risk of loss. 


Whenever necessary, he must institute legal proceedings to 
effect its security or recovery?“ and he should in proper cases, de- 
fend actions brought against him in respect of the trust property.* 


He is not, however, bound with a view to recover trust pro- 
perty, to take proceedings which, from the financial position of the 
person liable to restore it or otherwise, would be clearly useless.° 


. <A trustee must not connive or knowingly facilitate any act or 
conduct of another person which would involve a breach of trust or 
occasion risk or loss to the trust property .° 


A trustee must strictly conform to and carry out the terms of 
the trust so far as they are for the time being in force.’ 


A trustee is bound to execute the trust with fidelity and reason- 
able diligence. $ ; 


A trustee must not in any way make use of the trust property 
or of his position as trustee for his own interest or private advan- 
tage.’ "> he 

A trustee being personally responsible for the exercise of his 
judgment and for the performance of his duty, he cannot escape 
responsibility by Jeaving to another person the exercise of that 
judgment or the performance of that duty.?° - 


Trustee of temples will be acting contrary to their duty if they _ 
refuse to accept voluntary contributions offered by devotees for 
the performance of new puja or worship provided they are not 
inconsistent with the object of the institutions.7* 








(1) Powell v. Evans, (1801) 5 Ves. 839. 

(2) Lowson v. Copeland, 2 Bro. C.C. 156. 

(3) Sution v. Wilders, L.R. 12 Eq. 373. 

(8-2) Lawson v. Copeland, 2 Bro.C.C. 156. 

(4) Benet v. Wyndham, 4 De. G. F. & J. 259, C.A. 

(5) Ward v. Ward, (1843), 2 H.L., Cas. 777—Per Lord Lyndhurst. 
_(6) Head v. Gould, (1898) 2 Ch. 250. 

(7) Nickinson v. Cockill, 3 De. G. J. & Sm. 622.. 


(8) Charitable Corporation v. Sutton, (1742) 2 Atk. 400. As to the 
circumstances when a trustee can deviate from the terms of the trust, sce 
28 Hals. 120. 


(9) Per Lord Eldon, L.C., in Ex parte Lacey, (1802) 6 Ves. 625. 
(10) 4. G. v. Scott, 1 Ves. Sen. 413; 28 Hals. pp. 117-122. 
(11:2 L.W. 127. 
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41. The trustee of specific endowments made for the 
performance of any service or charity 
Power of trustee of Connected with a math or temple shall per- 
math or temple over form such service or charity subject to the 
ees pel. specific general superintendence of the trustee of 
the math or temple and shall obey all law- 

ful orders issued by him. 
Scope of Section.—It is made clear that the trustees of specific 
endowments for the performance of a charity or service in a math 
or temple occupy a subordinate position to that of ‘the general 


trustee of the math or temple.? 
a 





(1) Report of Select, Committee. 

The following well-directed criticism regarding the policy of the sce- 
tion, and the provisions thereof, by Mr. A. Krishnaswami Iyer in the course 
of an article in ihe ‘Madras Law Journal’ may most usefully be noticed :— 


»Kattalais and endowmants for purposes of any service or charity con- 
nected, therewith— ‘The definition of religious endowment under the Act is 
comprehensive and takes in endowments for the performance of any service’ 
or charity connected therewith. It is a notorious fact, that, there are several 
institutions like choultries and Veda Patasalas founded by WNatiukottai 
Chettis all over the country. In one sense, they are for the performance of 
charities connected with the iemple, founded as adjuncts to particular tem- 
ples and mutis. It is far from being clear wheijher it. is the intention of 
the framers of the Bill jo bring in these charities also under jhe definition of 
religious endowmenis. Again, service grants were prior to this enactment, 
treated by Courts on 2 footing different from ihe irust property of the 
temple. But the Bill assimilates the service grants with the trust of the 
temple and brings boih under the definition of ‘‘religious endowments. ’? 
So far as the southern part of this Presidency is concerned, n large part of 
the Kattalais and benefactions in public temples is traceable to the munifi- 
cence and religious devotion of the members of the Na{tukotiai Chetti com- 
munity and of other private donors. There have been very few instances 
of the misapplication of these special trusts, and there is absolutely no 

justification for bringing these special endowments under the jurisdiction of 
local commitices, manned possibly by people who have not contributed any- 
thing substantial either io the temple foundation or any endowment con- 
nected therewith. The povisions are sure to give a set back to the munifi- 
cence and philanthropy of a large number of people. From my intimate 
acquaintance with many of the leading members of the Nattukottai Chetti 
community, I can confidently say that they reseni such an injerference (51 
M.L.J. 45-46). 

ceS. 41 provides that the trustee of a specific cndowment, is not merely 
subject to the general superintendence of the trustee (General Trustee) but 
that he shall obey all lawful orders issued by the General Trustee. There 
may be something to be said in favour of the co-ordination of the different 
functionaries of a temple, but that is no reason why the special trustee 
should be made a kind of subordinate to the General Trustee, simply because 
the special trustee’s family seems to be charitably minded and has made 
large gifts to the temple. It is unnecessary to deal with the point that when 
once a temple is brought under a particular jurisdiction by reason of the 
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General and Kattalai truslees.—The plaintiffs as managers of 
a Kattalai sued the temple trustee for recovery of a specific share 
of the tasdik amount received by the latter from Government for 
several years before suit, the same having been allotted for the 
purpose of the Kattalai. field, (1) that there was nothing in the 
case to support the view thatthe trustee acted as agent of the 
Kattalai manager in so receiving the amount and (2) that it was 
reasonable to presume that the temple trustees were appointed 
trustees for the receipt of the Kattalai amount.* -~ 


Even though a person is hereditarily entitled to perform a 
festival, the Dharmakarta may impose a condition on him, viz.. 
that it is open to him (the Dharmakarta) to receive contributions 








definition all the special endowments are automatically brought under the 
same jurisdicjion.’? 51 M.L.J. (Journal) 46. 

(1) Tirumalai v. Rama Subbhaier, 8 M.L.T. 130 at p. 131; see also 
as to Kajtalai trustees, 4 M.H.C. 2; 5 M.H.C. 48. Mutt and temple— 
Borrowing powers of—Distinction. There is no distinction in the matter 
of borrowing powers between the majathipathi of a mutt and the trustee 


of a temple. Venkatabalagurumurthi Chettiar v. Balakrishna Odayar, 1930 _ 
M.W.N. 925=32 L.W. 538. 


Temple-purchase of provisions on credit—Cash available with trustees 
—WNecessity—Liability of temple funds. In considering the question whether 
certain debts incurred by the trustees are supported by necessity, it has to 
be seen firstly, whether the debts were contracted by the trustee for his own 
purposes or for purposes of the temple and in discharge of the duties under 
which he lay in the peformance of the worship and the feeding of pilgrims 
and secondly, whether the moneys so borrowed were legitimately applied for 
those purposes. So where a trustee ordered provisions for the temple and 
they were applied for temple purposes, the debt is a charge binding on the 
temple funds. (50 M. 497, followed). The fact that at the time the 
goods were purchased on credit, the trustees had sufficient cash in hand and 
that there was no financial necessity to resort to credit is not material to 
determine the binding nature of the debt. The borrowing should only be 
for temple necessity and not necessarily for financial necessity. (48 M.L.J. 


147, Ref.) Venkatabalagurumurthi Chettiar v. Balakrishna Odayar, 1930 
NM.W.N. 925=32 L.W. 538. S 


If it is once proved that a debt, is binding on the temple the creditor is 
entitled to enforce the payment of the same from temple funds and the cir- 
cumstance that the temple authorities wrongfully delayed or withheld pay- 
ment is no ground for not allowing the creditor to enforce his debt against 
the temple. The burden of proving the existence of such circumstances 
showing binding nature of the debt on temple is on the creditor. (11 T. 


A. 145 and 53 I.A. 253, Ref.) Packiria Pillai v. K. V. Subbiah Mudaliar, 
A.I.R. 1928 Mad. 1059. 


If the trustees bind together to defeat the interest of the idol by fraud 


or by mutual consent, any decree obtained by them is not, and cannot be 


binding upon the idol. Rangacharya v. Raman Acharya, A.I.R. 1928 All. 
689. 


Suit for recovery of debt contracted by shebait, Frame of—Administra- 
tion suit, see 52 Bom. 431—A.1.R. 1928 Bom. 183. 
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from others to perform the festival on a grander scale than that 
person is really able to do? 


42. (1) When a vacancy occurs in the office of here- - 


ditary trustee of a religious endowment 
and there is~a dispute respecting the right 
of succession to such office, or i 
when such vacancy cannot be filled up immediately, or 
when a hereditary trustee is a minor and has no legally 
constituted guardian fit and willing to act as such or there is a 
dispute respecting the person who is entitled to act as such 


Hereditary trustee. 


guardian, or 
when a hereditary trustee is by reason of unsoundness of 

mind or other physical infirmity unable to discharge the functions 
of the trustee, 
2[the Board] may appoint a fit person to discharge the functions 
of the trustee of such endowment, until another trustee of such 
endowment, until another trustee succeeds to the office or the 
disability of the trustee ceases to exist, as the case may be. 

Nothing in this sub-section shall be deemed to affect any- 
thing contained in the Madras Court of Wards Act, 1902. 








(1) Kadirvelu Chetty v. Nanjundaiyer, 35 I.C. 88=3 L.W. 512. 

The endowment property may consist partly or wholly of a right to 
enjoy the revenues of property in ihe possession of the persons who have 
the right and the duty to manage such property, collect ihe income and 
hand it over when collected to be used in the proper manner for the purposes 
of the endowment. Such person may even have certain righis of apportion- 
ment of the revenue so handed over by them. ‘There may be a general 
trustee of the whole endowment including the revenues when so collected and 
handed over. But in such a case the general trustee is not entitled to 
possession of properties out of which that portion of the revenue came. His 
rights do not commence until after the collection of the revenues by those 
who are in possession. An idol may have not merely a general trustee but 
also other subordinate representatives having the right to manage certain 
special portions of the property and pay over the income so collected to 
the endowment and even to some degree control its use. <A1mbalavana Pan- 
dara Sannidhi Avargal v. Sri Meqnakshi Sundareswarar Devasthanam of 
Madura, 43 M. 665=47 I.A. 191—18 A.L.J. 594=2 U.P.L.R. (P.C.) 
95—39 M.L.J. 50—28 M.L.T. 88=12 L.W. 212=56 I.C. 7380=(1921) 
M.W.N. 11 (P.C.) (affirming on appeal, 28 M.L.J. 217=26 I.C. 841.) 
An idol is a judicial entity in Hindu Law. Ramcharan v. Govinda, 56 I.A. 
104=56 Cal. 894=49 C.L.J. 321=29 L.W. 428=27 A.L.J. 414—114 I. 
C. 571=31 Bom.L.R. 715=1929 M.W.N. 427—383 C.W.N. 346=A.1.R. 


1929 P.C. 65=56 M.L.J. 636 (P.C.). 
$ (2) Substituted by Madras Act X of 1946. 
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(2) In making an appointment under sub-section (1), 
the Board shall have due regard to the claims of disciples, if 


. any, in the case of maths, and of members of the family, if any, 


entitled to the succession, in the case of temples. i 


(3) The person so appointed shall be entitled to exer- 
cise all the powers which a trustee could exercise in relation to 
such endowment. < 


Scope of section.—Clause (1) provides for the appointment 
oi interim trustees during occasions when there is a dispute as to 
succession or there is a temporary break in such succession. Sub- 
clause (2) draws attention to the preferential claims to these in- 
terim appointments of persons belonging to the family or other 
group in which the succession has by heredity or usage devolved. 


_ aaaaaaaaaaaaaiŘiiĖiĖō—— 





(1) Report of Select Committee. 

An idol is a juridical person and similarly a Mutt, but to extend this 
doctrine to include the building in which the idol is deposited as in some 
way itself becoming a religious institution is a most unwarranted extension 
of this doctrine and would result in two juridical persons co-existing in the 
same institution. Thakurdwara Amritsar v. Ishar Das, 9 Lah. 588—110 
I.C. 384=A.I.R. 1928 Lah. 375. See also A.I.R. 1928 All. 689. 

The C. P. Code contains no rule for regulating the conduct of suits 
on behalf of a Hindu idol. A Hindu idol has juridical status with the 
power of suing and being sued. Lis interests are attended to by å Manager. 
But where a person even though he has the deity in his charge is not in 
law the manager of the deity, he is not competent to represent the deity 
in an action. (33 All. 735 (F.B.); A.I.R. 1923 All. 160; A.I.R. 1925 
P.C. 139, Ref.) ; 37 Cal. 885 (P.C.); 40 Mad. 212 (F.B.) Dist.) Gopalji 
Maharaj v. Krishna Sundar Nath, 27 A.L.J. 1251=A.1.R. 1929 All. 887. 

A religious institution is a juristic person and can sue through its 
vahivatdars, the ‘panchas’? to recover arrears from a person holding fund 
for certain objects of the trust. Mahadevrao v. Shri Omkareshvar Ghat, 
81 Bom.L.R. 192119 I.C. 775=A.1I.R. 1929 Bom. 153. p 

The following cases relating to succession to headships of maths may 
also be noted: : A 

There is no rule of law of succession to headships of mutts. A rule 
must be made oub in each particular case. Where two mutts are affiliated 
to each other, the Swami of one may have the right to appoint a successor 
if the Swami of the latter dies without making the appointment himself. 
Such mutts are called dwandwa mutis, and numerous instances of such ap- 
pointment cannot be expected from the nature of things. Raghubhushana 
v. Vidiavarithi, 34 E.C. 875. i 

The succession to ihe gadi of a mutt is governed by a cusiom and rules 
of the mutt which must be proved in each case unless it is admitted by the 
opposite party. Ganga Ram v. Ramsaran, 34 I.C. 502. 

Succession in the case of every mutt is governed by the usage of the 
particular institution. Unlike the East Coast mutt the rule of succession 
in the West Coast mutis is generally based on the injunctions contained in 
the Smritis, i.e., the title to headship does not depend upon nomination by 
the head, nor on selected by the disciples but solely upon the length of the 
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Madras Court of Wards Act (1902), not affected.—This 
clause is inserted with a view to avoid a possible inconsistency with 
some of the provisions of the Court of Wards Act. Whena 
vacancy occurs in 'the office of a hereditary trustee or when a here- 








period during which a person has been a sanyasin. Narayana Barathigal y. 
Lituli Amma, 39 I.C. 893. 

Where the plaintiff seeks the headship of a muit as having been pro- 
perly elected he must definitely establish that it was the custom io elect 
for such office. Paramahamsa Parasamaya v. Yavadrakhakshaki Ammal, 
28 I.C. 829. 

In a mutt the existence of a custom regarding succession is rendéred 
probable by the adoption of the same custom in similar matters in neigh- 
bouring mutis. Raghubhushana v. Vidiavarithi, 34 I.C. 875. 

An appointment by the head of his successor though made according 
to usage is invalid if made as a compromise io gain a benefit or avoid a 
danger. Per Wallis, J—Principles relating to family seitlemenis do not 
govern cases like the appoiniment of head of mutt, Per Napier, J.—The 
appointment under a compromise is nop necessarily bad but little defects 
in it may be cured if the appointment as a whole is in the interests of the 
institution. But where the appointment is made to avert a criminal pro- 
secution of the head, it is bad. Kailasam Pillai v. Nataraja Tambiran, 

32 M.L.J. 271=—40 I.C. 627 (Affirmed on appeal, 39 M.L.J. 98=57 I. 
C. 564). 

Where the founder of a mutt has not prescribed any rules to be fol- 
lowed in the selection and appointment of succeeding mahants the method 
of their selection and appointment depends on tle custom or usage which has 
prevailed in the Mutt in the past. An election of a mahant io fill a vacancy 
in order to be valid must be by a majority of the persons qualified to elect 
and duly assembled for that purpose; a separaic election by a fraction of 
the qualified persons is not a valid election. Lahar Puri v. Puran Nath, 
87 A. 298=29 I.C. 724=—19 C.W.N. 718=21 C.L.J. 499=17 Bom.L.R. 
475=18 M.L.T. 39=29 M.L.J. 75=2 L.W. 589=(1915) M.W.N. 526 
=—42 I.A. 115 (P.C.). After a complete dedication the founder cannot 
make any change in the order of succession of shebaits unless he has made 
a reservation to that effect in the deed of dedication. (50 C. 197, followed; 
41 C.L.J. 22, not followed). ‘The texts of Hindu Law which would seem 
to ‘suggest that the donor exercises a sori of supervision over the shebait’s 
rights and duties and can remove a shebait during his lifetime, if he be 
not competent, refer to public and charitable endowments and not to dedi- 
cations made to family idols. The shebaitship is ordinarily vested in the 
heirs of the founder in default of evidence that he has disposed of it other- 
wise or there has been some usage, course of dealing, or some circumstan- 
ces to show a different mode of devolution. (16 I.A. 137; 40. I.A. 97, re- 
ferred). Where the founder has not laid down an order of succession of 
shebaits in the deed of dedication, he can certainly confer a shebaitship 
upon some person other than the person carrying on the sheba. But it is 
not the law, nor is there in the ruling of the Privy Council in 52 I.A. 245 
to suggest that even if the line of succession of shebaits is laid down in 
the deed of endowment, it could be altered by the donor during his lifetime. 
Monorama Dasi ~V. Dhirendra Naih Basu, 34 C.W.N. 1087. ae 

The nomination and ordination of a junior Pandarasannadhi is, in 
some cases, the customary manner of providing for the line of succession. 
4 Desikar v. Chima Pandaram, 40 M. 177=30 M.L.J. 274= 


iruvambala 
(asi) 2 M.W.N. 43=34 I.C. 57=4 L.W. 306. 
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ditary trustee is a minor, the Board can, under this section, appoint 
a fit person. Now, when a vacancy occurs in the office of a here- 
ditary trustee who is a ward under the Court of Wards, according 








ae ace office of Chinnapatiam is inferior to the head of mutt; he has 

niy a spes successionis in ihe mutt property till ihe death of the head. 

Kailasam Pillai v. Nataraja Tambiran, 32 M.L.J. 271=40 I.C. 627. 
Mutts, in northern India, have been divided into 3 classes:— 

_ Viz, Mourusi, Panchayati, and Hakini. (1) In Mourusi mutts the ofico 
of chick makant is hereditary and devolves upon the chief disciple of the 
exisjing mahant, who moreover usually nominates him as successor. (2) In 
Panchayati mutis, the office is elective, the presiding mahant being selected 
by an assembly of mahants. (3) In Hakini mutts, the appointment of the 
presiding makant is vested in the ruling power or in the party who has 
endowed the temple. In the first class ihe chela succeeds and in default of-a 
chela, ihe Gurubhai succeeds; where there are more Chelas than one, the 
oldest generally sueceeds but a junior chela may succeed, if he be found 
capable, and if he be selected by the last mahant as his successor. Achyuta- 
nanda Das v. Jagan Nath Das, 21 C.L.J. 96=27 I.C. 739=20 C.W.N. 122. 

A mutt or asthal is an institution of a monastic nature. It is esta- 
blished for jhe service of a particular cult, the instruction in its tenets and 
the observance of iis rights. ‘The followers of the cult and disciples in 
the instijution are known as chelas; the chelas are of two classes, celibate 
and non-celibate. ‘The mahant is the head of the institution. The pro- 
perty of a mutt or asthal is held by the mahant as its owner in trust for 
the muit or institution itself. Although large administraiive powers are 
undoubjedly vested in the reigning mahant the trusts exist and must be 
respected. Succession to the mabani in such property follows the succes- 
sion {o ihe office. As the mahant is not merely a spiritual preceptor 
but also a trustee for the asihal, the Courts will be justified in ignoring a 
collusive or fraudulent appointment of a successor by the reigning mahant 
and fill up the vacancy according to the rules of the institution. Questions 
of succession io the office of mahanț or head of a muit are not settled, by an 
appeal to the general customary law. It must depend on the custom or 
usage of the particular mutt or asthal. Ram Prakash v. Anand Das, 43 
C. 707=43 I.A. 73=20 C.W.N. 802=14 A.L.J. 621=(1916) 1 M.W.N. 
406—31 M.L.J. 1=18 Bom.L.R. 490=3 L.W. 556=24 C.L.J. 116=33 
I.C. 583=20 M.L.T. 267 (P.C.). Sce also 2 Mad. 179; 11 M.I.A. 428. 

Without determining whether the custom of the mutt was for the senior 
chela to succeed as of right or for the mahant to appoint his successor from 
among his chelas, the Privy Council held that the mahant had abdicated his 
office which could not revert to him having regard to his gross breach of 
trust in making a collusive and corrupt nomination as regards his successor, 
that the appointment itself was invalid and that the senior chela was en- 
titled to possession of the office of mahan{ and the properties appertaining 
thereto, as on a vacancy. Where the person chosen by a mahant as his 
successor is disqualified by reason of bodily infirmity or loathsome disease 
or of the leading of a life which is immoral or inconsistent with the reli- 
gious vows of the brotherhood, the nomination is void and there is a vacancy 
in the office. Ram Prakash v. Anand Das, 43 C. 707=48 I.A. 73=33 I. 
C. 583 (P.C.). $ 

The right to an office as mahant is a personal one and as the succession 
depends upon an eleciion by a specific body called the bhek the only person 
entitled to hold the offices is one who is duly elected. Gulzar Shah v. Sar- 
dar Ali Shah, A.I.R. 1930 Lah. 703 (2). 


15 
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to the Court of Wards Act, the Court has got certain functions to 
discharge. It is with a view to avoid possible clash between its 
powers and the powers of the Board under this Act that this clause 
is introduced.* 


S. 63 of the Madras Court of Wards Act runs as follows -—. 


Powers of Court in regard to religious endowments of which 
ward is hereditary trustee or manager.— ‘If a ward is the here- 


———— eee 

While it is open to person who is a shebait but not the founder of cer. 
tain ancestral idols to endow property for the use and benefit of the idols, he 
cannot in any way alter the line of shebaiis as prescribed by the founder, 
(53 Cal. 251, followed). Ashutosh Seal v. Benode Behary Seal, 34 C.W. 
N. 177=51 C.L.J. 80. 

Where succeeding shebait gifted certain properiy to the idol and made 
it a condition that certain heirs of his should succeed to the office and the 
condition was held to be invalid in law, held that the gift could not take 
effect since it was made subject io a condition. Ashutosh Seal v. Benode 
Behari Seal, 34 C.W.N. 177=51 C.L.J. 80. 

In the absence of a provision in the deed prescribing the mode of devo- 
lution to the office of shebait and in the absence of a custom to the contrary, 
the power to appoint a successor io a shebait reveris to the heirs of the 
founder of the trust and a shebait has no right to appoint a successor to 
himself. Ganga Charan v. Ram Chandra, 106 I.C. 389 (2)=A.1.R. 1928 
All. 33. É 

With regard to an endowed propcriy, successor in management of the 
endowed property may be considered as a legal representative of the prior 
manager of the same endowed property. Mi. Moti Bala Debi v. Satyanaad 
Tirtha Swami, A.I.R. 1930 All. 348. 

A Hindu died in 1862 leaving a will by which he dedicated certain pro: 
perties to a family idol. ‘The deceased left three sons but the skebaitship 
was taken up by one of them and he appointed his successor from amon his 
heirs. The last holder of the office died in 1913 leaving a will by which he 
appointed a stranger to the family as shebait. In subsequent probate pro- 
feedings the widow of the deceased consented to the shebaiiship continuing 
in that person on her receiving a large sum of money. In a suit by the 
person nominated shebait for declaration of his right to the office, held, 
(1) that the devolution of the right io the office was governed by the will 
left by the founder, that it contemplated hereditary shebaitship and that the 
stranger was not consequently entitled to the office when there were t 
other heirs of the founder living; (2) that the transaction entered into by 
tho widow of the last holder was neither a surrender nor a deed of conp 
mise for the benefit of the idol, that it was an attempted transfer of Te 
gious office and was consequently invalid. Per- Rankin, C.J.—m & b- 
to establish the right of shebait it is not necessary for the plaintiff to ale 
lish that he is one of the heirs of the founder himself. It is not sufliet 
for him to show that he is an heir to the last incumbent. (22 C.L.J. 2% 


(1) See Madras Court of Wards Act, S. 68—Proceedings in Couneil— 
Speech of the Adyocate-General. 
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ditary trustee or manager of a temple, mosque or other religious 
establishment or endowment ‘the Court, notwithstanding anything 
contained in section 22 of the Religious Endownients Act, 1863 
may make such arrangements as it thinks fit for the discharge, dur- 
ing the wardship, of the ward’s duties as“trustee or manager, pro- 
vided that for the direct and personal management of the religious 
affairs of any such institution, establishment or endowment the 
Court shall appoint suitable persons other than officers of Govern- 
ment and that the Court shall as far as possible restrict its superin- 
tendence to the preservation of the property belonging to the 
institution, establishment or endowment.” 
43 (1) All office-holders and servants attached to a 
temple or in receipt of any emolument or 
Appointment and perquisite from the temples shall be under 
Pence Svan fhe orders and control of the trustee ; and 
; the trustee may fine, suspend, remove or 
dismiss any of them for breach of trust, incapacity, disobedience 
of lawiul orders, neglect of duty, misconduct or other sufficient 
cause: 


Provided that the [ Provincial Government] may, in 
respect of any specified hereditary office-holder or servant or 
class of hereditary office-holders or servants and subject to the 
provisions of section 79, by order restrict and place under such 
control as they may think fit the exercise by the trustee of his 
powers of punishment under this sub-section. 

[(2) Any office-holder or servant of a temple punished 
by a trustee under sub-section (1) may, within such time as may 
be prescribed, appeal to the Assistant Commissioner whose deci- 
sion shall, in the case of a non-hereditary office-holder or servant, 
be final and shall not be liable to be modified or cancelled in a 
Court of Law. : 

(3) A hereditary office-holder or servant of a temple 
may, within such time as may be prescribed, prefer a further 
appeal to the Board against the order of an Assistant Commis- 
sioner on an appeal under sub-section (2) and the decision of 
the Board shall be final and shall not be liable to be modified or 
cancelled in a Court of Law.] (Substituted by Madras Act X 


of 1946). 


- 


(1) Sce Madras Court of Wards Act (I of 1902), S. 63. 


~ 
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Scope of section.—An archaka of a temple who has been 
dismissed from his office by a trustee is not entitled to challenge 
the correctness of the trustee’s action ina Court of law. His 
remedy is limited by S. 43 to an appeal to the Temple Committee 
(now Assistant Commissioner) or to the Religious Endowments 
Board as the case may be. I.L.R. (1940) Mad. 825-51 L W. 
185==A.1.R. 1940 Mad 493==(1940) 1 M.L.J. 352. [Affirm- 
ing the decision of Wadsworth, J. in 1938 Mad. 972=(1938) 2 
M.L.J. 516.] See also 1946 Mad. 28; 1943 Mad. 222=( 1943) 
1M.L.J. 496. Where a trustee dismisses an archaka of a temple 
without framing any charge and without giving him any opportunity 
to explain his conduct or to show cause, such dismissal is high-hand- 
ed and opposed to the principles of natural justice, and is therefore 
unsustainable. 1942 M.W.N. 769=1943 Mad. 222—(1943) 1 
M.L J. 496. It is only in cases where the trustee has actually 
acted for the reasons given in S. 43 (1) and enumerated in the last 
paragraph that the provisions of S. 43 (2) and (3) can be attract- 
ed. There is no doubt that a trustee can exercise the powers 
mentioned in S. 43 (1) only when the reasons given in that clause 
are found by him to have existed and not merely because he pur- 
ports to seek shelter behind them on grounds-which could not be 

brought within the ambit of S. 43 (1). A Civil Court is not a 
Court of appeal, but it is open to the Civil Court to examine the 
grounds on which the trustee has acted and to ascertain whether 
they could or they could not be brought under the section. The 
Civil Court has the power to go into the question and ascertain 
whether any of the reasons did in fact exist which would confer 
jurisdiction on the trustee to act under S. 43, and if it be found 
that they did not exist, he must be held to have exceeded the powers 
conferred on him by S. 43, and the decision of the Board confirm- 
ing: the trustee’s acts cannot be regarded as final. In the absence 
of the finality of that decision the jurisdiction of the Civil Court 
is not ousted. 1942 M.W.N. 769-1943 Mad. 232=-(1943) 1 
ML.J. 496. 


Secs. 43 and 73.—A teachnical defect in legal qualification of 
the trustee at the time of the dismissal would not enable the dis- 
missed servant or officer to question the validity of the dismissal 
in a Civil Court in view of the provisions of S. 43 read with S. 73 
of the Act which are intended to oust the jurisdiction of the Civil 
Court to question the propriety of any order of dismissal. 1940 
M.W.N. 74. 


Secs. 43 and 79.—S. 43 now vests the power of disciplinary 
control over office-holders and servants in a temple in the trustee 
of the temple, and therefore a declaration in a decree passed prior |< 
to that Act that such right of control over a /paricharaka was 
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vested in the holder of the archaka office is inconsistent with the 
statutory provision in S. 43 and must therefore be treated as 
abrogated and of no effect to that extent. S. 79 does not save 
such a decree from the operation of the Act. As trustee is there- 
fore entitled to eject a paricharaka from his office notwithstanding 
that before the Act the right of appointment, dismissal and con- 
trol were solely declared to be in the archaka. A.I.R. 1940 Mad. 
28=(1939) 2 M.L.J. 661. See also 41 Cal. 19=17 C.W.N. 
1045. : 

Right to remove temple servants.—A power to appoint temple 
servants includes and involves a power to revoke the appointment 
and dismisses the servant. A person holding office at the pleasure 
of another is liable to be dismissed by that other without notice and 
even without cause. In all other cases removal can only be for 
good cause and after notice.* 


_ Adverse possession.—Where certain persons come to occupy 
temple property originally as servants or representatives of the 
deity, they could not, during their occupation, by a wish, change the 
nature of their possession. * . 


<lIrehakas.—The position of a hereditary archaka of a temple 
is that of a servant subject to the disciplinary power of the 
trustee.* He can be dismissed by the trustee, but only for good 
reasons, which are liable to examination by Courts of Justice.” 


Non-turnholder archakas are entitled to perform for their 
clients special acts of worship, such as Navavarana puja, without 








(1) See Sugden on Powers, 238; I.L.R. 41 Cal. 19 cited in 2 L.W. 
307 at p. 308. 

(2) See 2 L.W. 306 and cases referred jo therein. 

(3) See Mulji v. Bhulabhai, 12 B. 322. 

(1) Seshadri v. Ranga Bhaltar, 35 Mad. 631. 

(5) Ibid. 

The position of a hereditary archaka who is merely a servant of the 
temple in relaiion to the trustee, thay is, representative of the temple, is 
different from the position in which the trustee stands io the temple Com- 
mittee. A hereditary archaka can be dismissed by the trustee, but only for 
good reasons which are liable to examination by Court of Justice.” a) 

No notice is required for an ad interim suspension pending enquiry into 
a complaint against a servant entitled to hold office during good behaviour 
or for life. 

Where ihe order of suspension passed on an archaka by the trustee is 
not passed as a punishment for an offence of which he is found guilty but 
was ad interim preventing him from performing his office pending the investi- 
gation of the charges of misconduct against him, the order of suspension is 
not invalid simply because it was passed without notice to the archaka. 

In any event the Court will not set aside the order of suspension, where 
afier enquiry, it has been found that it was proper and justifiable under ee 
circumstances. (Ibid.) See also 41 Cal. 19: 17 C.W.N. 1045: 20 T.C. 
217; 25 C.W.N. 201 (204). 
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prejudice to the customary worship being performed during the 
usual hours by the turnholder.+ 

Archaka and Trustee. —‘‘The trustee is no servant of the 
(temple) committee. The position of an archaka. on the other 
hand, though he may have a_ hereditary tenure in the office, is 
essentially that of a servant. The trustee is the representative of 
the temple. and the archaka must be subject to his disciplinary 
jurisdiction. It cannot be said that his relation to the trustee is 
similar to the position of the trustee in relation to the committee. ”? 


Burden of proof.—It rests on the party who wishes to show 
that there has been a valid dismissal to prove the fact that there was 
good and sufficient cause.* 

Where plaintiffs have long held as Khadims under the superior 
holders or managers of endowed property, and set of a claim to 
hold a permanent Khadim tenure, from which they are not liable 
to be ejected except for misconduct the burden of proof is on 


them .* 

Inams for service in temples.—The following extract from 
the Report of the Commissioners regarding Service Jnams 
attached to temples shows the work of the Board in respect of these 
inams :— 

“One of the important questions which the Board had seriously 
to consider at the very outset of its activities in virtue of its 
general powers of supervision was the resumption by the Govern- 
ment of service inams attached to temples. In hundreds of cases, 
inamdars in possession of service inams attached to temples have 
ceased to perform their services and inam lands have been alienated 
or resumed by Government. In many instances the inamdars have 

deliberately courted resumption of the inams by a wanton neglect 
of the ‘services with a view to get the lands assigned to them on 
ryotwari patta. The number of such cases seems to have increased 
after people came to know of the possibility of control over temples 
by a legislative enactment. With a view to take early and effective 
steps to combat this evil a general circular requiring the institution 
of careful enquiries was issued to the presidents of temple com- 
mittees and the inspecting staff of the Board. When the Board 
came to know of cases where alienations or resumptions had taken 
place or where resumptions were impending, trustees and inamdars 
were addressed to take steps to set aside the alienations wherever 
possible, and the Revenue authorities were requested to give time 








(1) 2 L.W. 127. 
(2) 21 M.L.J. 580 at pp. 582-583. 
(3) 5 L.W. 672 (677). 

(4) Chand Mean v. Khondkar, 6 W.R. 89. 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


Ter 


tor sor 


S. 44] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 119 


to the trustees to set right matters before taking resumption pro- 
ceedings or to assign the assessment for the benefit of the temple, 
where orders for resumption had recently been passed. The 
Board of Revenue which was requested to arrange for inam lands 
themselves being assigned in favour of the temples expressed the 
view that action could be ordinarily taken only on the footing that 
the assessment alone constituted the inam. It agreed, however, 
that even in cases of old resumptions where the-assessment was 
being credited to the general revenues it would consider the question 
of re-assigning the same to the institutions concerned for the 
original or some kindred purpose, if the services could now be 
arranged for. Instructions have been issued to find out such cases 
with a view to take appropriate action in the light of the com- 
munication from the Board of Revenue. But progress in this 
as in other matters is bound to be slow till the Board’s position be- 
comes secure and stable and it is able to obtain the hearty co- 
operation of Committees and trustees. It may, however, be added 
that in some cases the Board has already secured for temples inam 
lands which would otherwise have been lost to them, when in 
several other cases the action to be taken is engaging the attention 
of the Board.” 

Suspension, Fine and Notice. —The trustee of a temple has 
power to enquire into the conduct of temple servants and dismiss 
them for misconduct. The right of interim suspension pending” 
such enquiry is incidental to such power, and no notice is required 
for an interim suspensign pending enquiry .* 

Appeal.—This section provides for an appeal and in some 
cases for a further appeal from an order of fine, suspension, 
removal, etc., by the trustee, and also indicates the authorities to 
which the aggrieved party may appeal.? 

4. Where an endowment for the performance of a 

charity or service connected with a temple 

Enforcement of ser- Consists merely of a charge on property and 

vice when endowment there is failure in the due performance of 
is a charge on pro- 7 M 

perty. the charity or service by the person res- 

ponsible, the trustee of the temple may 

require the person in possession of the propérty on which the 

endowment is a charge to pay to the trustee the expenses in- 

curred or likely to be incurred in causing the charity or service 





(1) First Report of the Rel. End. Board, p. 13. k 
(2) Seshadri v. Ranga Ballar, 35 Mad. 631; see also as to notice, 4 
L.W. 306; as to power to fine, see 21 M.L.J. at pp. 739-741. 
(3) See sub-clauses (2), (3) and (4). s 
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to be performed otherwise. In default of ‘such person making 
the payment as required by the trustee, the Court shall, on the 
application of the trustee, pass an order for the recovery of 
the amount and such order may be enforced as if it were a 
decree of such court: 

Provided that where the person’ in possession of the 
property on which the endowment is a charge is not the person 
responsible in law for the performance of the charity or service, 

. and the amount referred to in this section is recovered from the 
person in possession, the court shall, on the application of such 
person, pass an order for the recovery of the amount from the 
person responsible in law and such order may also be enforced 
as if it- were a decree of such court. 

Applicability—Service inams.—S. 44 does not enable the Court 
to make an order in respect of services to a temple which are re- 
munerated by a service inam. The section refers to the case of 
an endowment which is clearly: in the nature of a charge and a 
charge only, that is to say. where otherwise ordinary land is made 
subject to such a charge, the proceeds of which are to be paid by 
the holder to the institution. In the case of an inam land. no such 
payment is in question not any charge securing it and S. 44 has 
no application thereto. -56 M. 731144 I.C. 606 (1)==1933 
M.W.N. 508=38 L.W. 94==-A.I.R. 1933 M. 54965 M.L.]J. 
54. 

Secs. 44 and 73.—One P by her will, directed that out of the 
income of certain immoveahle properties belonging to her, the cost of 
performing religious services in a specified temple should be met. 
The trustees of the temple sued for recovery of the amount of said 

cost from the defendants who had become possessed of the pro- 
perties subject to the charges created by the testatrix. The 
defendants pleaded Ss. 44 and 73 of the Act as a bar to the suit. 
Held, (1) S. 44 of the Act did not operate as a bar to the suit; 
(2) that S. 73 of the Act had no application to the case as the 
suit was not one for the administration or management of a reli- 
gious endowment and did not fall within the categories referred 
to in S. 73 (1). I.L.R. (1945) Mad. 553-=(1944) M.W..N. 
726=58 L.W. 12=A.1.R. 1945 Mad. 101=:(1945) 1 M.L.J. 
63. 

Scope of Section.—The Select Committee said :—* The endow- 
ment for a service in a temple consists in some cases only of a 
mere charge on property which continues in the possession of the 
donor’s family, the latter being at liberty to appropriate all the 
surplus income from the property to private purposes. We have 
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made it clear that if default occurs in the performance of the 
service in such a case, the trustee should only try to recover the 
cost of performing the service from the person in possession of the 
property charged.” 


Dedication may be complete or partial charge on estate.—A 
dedication of property to religious uses may be complete or partial. 

Where the whole property is dedicated absolutely to the wor- 
ship of an idol, and no person has any beneficial interest in it, the 
dedication is said to be absolute and complete. In such a case the 
property is held by the idol though it is only in an ideal sense that 
property is so held, and it cannot be alienated except in certain 
specified cases of necessity .? 


- Where there is a mere charge or trust created in favour of an 
idol, the dedication is said to be partial or qualified. In such a 
case the property descends. and is alienable and partible, in the 
ordinary way. the only difference being that it passes subject to 
the trust or charge in favour of the idol.* 


In determining whether the will of a Hindu gives the testator’s 
estate to an idol subject to a charge in favour of the heir of the 
testator, or makes the gift to the idol a charge upon the estate,. 
there is no fixed rule depending on the use of particular terms in 
the will; the question depends on the construction of the will as a 
whole. Thus, although a will provides that the property of the 
testator ‘‘shall be considered to be the property of” a certain idol, 





(1) See Report of the Select Committee. 

(2) Jagadindra Nath v. Hemanta, 32 C. 129: 31 I.A. 203 (P.C.); 
Jadu Nath Singh v. Thakur Sita Ramji, 44 I.A. 187: 39 A. 554 (P.C.). 
Sce also Notes under S. 76, infra. 

(3) Jagadindra Nath v. Hemanta, 32 C. 129: 31 I.A. 203; Sonatun 
v. Juggautscondarce, 8 M.T.A. 60. 

Dedication, Proof of.—Where a Hindu built a iemple and installed 
therein a deity known as Sri Thakur Murli Manoharji which was not his 
family deiiy and his widow executed a deed of trust conveying certain pro- 
periies for the pooja of the deity and provision were also made for the ap- 
poiniment of shebaii, cte., held, ihat the public endowment, came into exist- 
ence ai any rate during jhe lifetime of the widow, and that Act XIV of 
1920 would apply io the trust in question. Jadaba Jha v. Satdeo Jha. 
10 Pat.L.T. 677=A.I.R. 1929 Pat. 723. ? 

A dedication of ihe family property for the purpose of a religious 
charity may be validly made without any instrument in writing even if it 
be ‘an appropriation of landed property. But if, must be shown that there 
was real sankalp or samarpan. Harihar Prasad v. Gurugranth Saheb, 11 
Pat.L.T. 658. , 

Where jhe temple is of comparatively recent foundation and its origin 
well-known and where there is no deed of gift or dedication, the nature of 
the dedication must be determined by the usage. Where there is an ambi- 
guity as io ihe trust the course of action can be called in aid as inferring 
that the person concerned in the trust have not been committing a breach of 
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the further provisions such as that the residue after defraying the 
expenses of the temples ‘‘shall be used by our legal heirs to meet 
their own expenses,” and the circumstances, such as that in respect 
of the ceremonies to be performed the expenditure was fixed by 
the will and would absorb only a small proportion of the total in- 


come, may indicate that the intention was that the heirs should 
oe ee = 
trust from the commencement. (L.R. 4 Ch. App. 722, relied on.) 
Kuwmaraswamy Asary v. Poojari Lakshman Goundan, 31 L.W. 499=A.1.R. 
1930 Mad. 549. 

Dedication of property to—Real dedication or colorable attempt to 
create perpetuity. Where a person purporied by will to dedicate certain 
properiy yielding a monthly income of Rs. 11 to a certain idol and he pro- 
vided that his sons should act as managers and get Rs. 5 per mensem as 
remuneration from the endowed property and there was a further provision 
that if the income of ihe property should expand, the managers should get 
a proportionae increase in their salary. Held, that there was no real dedi- 
caution of the property for religious purposes but only an attempt to create 
a perpeiuity in favour of the sons. Held, also, that the will did not give a 
propriciary interest to the iwo sons and that the heir-at-law could recover his 
share. Niranjan Prasad v. Behari Lal, 27 A.L.J. 324-116 I.C. 849= 
A.I.R. 1929 A. 302. 

Religious Endowmeni—Dedication of properiy to—Writing out—Neces- 
sary. See Rangacharya v. Raman Acharya, 27 A.L.J. 229=114 I.C. 734. 

Held, that the description of properties as ‘‘Khairat’? and ‘ Bishunprit’ 
in revenue papers indicate that the properties belong io a religious or chari- 
table endowment, ‘but such entries however are not conclusive. Naurangi 
Lal v. Ramcharan Das, 11 Pat.L.T. 408=A.T.R. 1930 Pat. 455. 

A statement in the dedication, that ihe transaction was for the benefit 
of the family good and wiih the object, of increasing jhe income of the de- 
buiter properiy, is attributable to the notion which unfortunately prevails 
amongst shebaits that their own interests and those of the deity are always 
identical. No legal inference that ihe dedication was completely for religion 
follows from such statement. Barboni Coal Concern, Ltd. v. Paricharat:, 
A.T.R. 1930 Cal. 526. 


Religious endowmeni—Power to appoint. successor reserved—Extent of. 
Where a person by a deed of endowment of his property to religious insti- 
tution appoints himself the first shebait and reserves to himself the power of 
appointing a suitable successor to himself, the power so reserved is not 
exhausted after being exercised once but it entitles the person to make repeat- 
ed nominations. His choice remains unfettered and he is at perfect, liberty 
to revise his views. Further, like all testamentary dispositions, his nomina- 
iion is to speak as on his death and his last direction is to cancel all previ- 
ous declarations on ihe subject. Ishri Prasad Misir v. Ram Krishna Das, 
A.I.R. 1930 All. 620. , > 

Religious endowments—Properiy subject to charge—Suit by one. shebait 
for his share of rent. In cases in which the shebaits have beneficial inte- 
rests in the dedicated property, and such interests descend beneficially and 
ihe several shebaits are in separate enjoyment of their respective interest 
in severalty, it is difficult to see why the principles applicable to cases of 
complete dedications should necessarily be applied. Where a debutter was 
always treated as one of those less perfect dedications in which the shebaits 
have treated the property as secular in all respects but subject to a religio 
charge a suit by one of the shebaits and for his share of the rent only is 
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iake the property subject to a charge for the performance of the 
religious purposes named.? 


Procedure and appeal.—The proviso to the section states that 


the order of the Court may be enforced as if it were a decree of 
such Court. 











maintainable. 41 I.C. 837, Dis.; 32 Cal. 129 (P.C.). Ref. Barboni Coal 


Concern Lid. v. Paricharak, A.I.R. 1930 Cal: 526. 

Held, (1) that a dedication though originally invalid as being in excess 
of ihe powers of a Hindu limited owner may be validated by the conduct 
of the reversioners acknowledging the trust after the death of the limited 
owner, (2) that on the construction of the deed of trust the properties them- 
selves were conveyed to the charity and not merely the income and that 
therefore the surplus income should be applied to objecis of trust mention- 
ed by the author of the trust. Pichai Pillai v. Lingham Aiyar, I.L.T. 
40 Mad. 16=108 I.C. 199=A.T.R. 1928 Mad. 268. 


There is nothing illegal in the founder having created a trust to the 
effect that the icmple should be mainiained out of the offerings and that 
the balance should go io his family. Where ihe founder, a pious Hindu, in- 
s{alled an idol and from the offerings made by worshippers constructed the 
temple and after meeting the temple expenses utilised the balance towards 
purchase of property for his own benefit and ihe course of conduct was pur- 
sued by his successors also, held, ihat in the absence of a written deed of. 
dedication the course of conduct could be taken as a guide to the nature of 
the dedication and that the appropriation of the surplus offerings by the 
poojari or trustee was not a breach of trust. Kumaraswamy Asary v. 
Poojari Lakshmana Goundan, 31 T.W. 499=A.T.R. 1930 M. 549. 

(1) Pande Har Narain v. Surja Kunwari, (1921) 48 T.A. 143=43 A. 
291. 

A share of the income from the family properties may be dedicated to 
a irust and the whole family properties ihen remain charged with the pay- 
ment of the amount. Nagar Damodhara Shanbogue v. Ramappaya, 25 I. 
C. 399, (Madras). 

The mere fact that ihe founder of a iemple intended for public worship 
is spending a portion of his income derived from a certain property for con- 
ducting the jemple is insufficient, to establish that the corpus of the property 
is dedicated io the use of the temple. Parmeshri Dass v. Girdhari Lal, 30 
T.C. 240=2 O.L.J. 259, (2 Cal. 341, Ref.). 

Mere appropriation of the renis and profits to the upkeep of a religious 
institution is not sufficient proof ihat the property is endowed. Abdul 
Ghafur v. Shiam Sundar Das, 17 I.C. 308=16 O.C. 76 (2 Cal. 341, Foll.). 

The following cases of illusory dedication may also be noted:— 

A Hindu executed and got registered a deed endowing certain property 
io charity but he treated if, as his own, got his son’s name in the Revenue 
papers, and executed a deed of gift in favour of the son. — The son also 
treated the property as private, and mortgaged it. The income of the 
property was not devoted io charity: Held, that mere execution and regis- 
tration of endowment deed did not make ihe property an enowed one, where 
there was no transfer of ownership from donor to donee. Ram Dhan v. 
Prag Narain, 43 A. 503=19 A.L.J. 447=62 I.C. 862. A 

By a deed of endowment so-called the donor purported to dedicate prac- 
tically the whole of his property to an idol just before his death. He was 
io be the manager during his life and after him his widow, thereafter, his 
daughter’s sons and their descendants. He undertook to effect mutation 
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_ Order of District Court on application—Appeal.—A proceed- 
ing under S. 44 is not a suit, and no appeal lies from an order 
passed by the District Judge under S. 84 (2) of the Act either 
under that Act or under the Civil Procedure Code. Such an ad- 
judication is not a decree under S. 96-read with S. 2 (2), C.P. 
Code. 41 L.W. 682=A.I.R. 1935 M. 373=68 M.L.J. 423. 


<&:4-A. (1) (a) (i) Where the remuneration for any 

; 3 service to be performed by a devadasi in a 
Enfranchisement of ampi sis , i 3 
Mecine E PEER ete, temple consists of lands granted or con 
held by a devadasi on tinued in respect of, or annexed to, such 
condition of serviccin service by the Government, the [Provincial 
a temple. 2 . 
Government] shall enfranchise the said 

Jands from the condition of service, by the imposition of quit- 

rent; : 


(ii) Where the remuneration for such service consists of 
an assignment of land revenue so granted or continued, the 
[Provincial Government} shall enfranchise such assignment of 
‘revenue from the condition of service: 


Provided that where, at the time when proceedings are 
taken under this sub-section, the devadasi is herself the owner 
of the lands in respect of which the assignment of revenue has 
been made, enfranchisement shall be effected and quit-rent 
imposed in the manner laid down in sub-clause (i) ; 


(iii) Where the remuneration for such service consists in 
in part of lands and in part of an assigninent of land revenue, 
enfranchisement of the lands shall be effected in the manner 
laid down in sub-clause (i) and of the assignment of land 
revenue in the manner laid down in sub-clause (ii): 


of names in favour of the idol, io use the income of the endowed property 
in meeting the expenses of Puja, Rajbhag and repair of temple and to 
keep separate and regular account, of the income and expenditure. About 
16 monihs later the donor diced and was succeeded by his widow. The 
donor had never applied for mutation of names and not more than a tenth 
part of the income had ever been spent upon the purposes of the endowment 
and no account books showing ihe income and expenditure were produced. 
Held, that all these circumstances showed that the donor did not really in- 
tend to create a religious endowment and that there was no real dedica- 
tion to the idol. The creditors were allowed to attach property in execu- 
tion of decrees. Sri Thakurji v. Sukhdeo Singh, 42 A. 395=18 A.L.J. 


390—58 I.C. 583 (F.B.). 
(1) Inserted by S. 2 of Madras Act V of 1929. 
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Explanation.—For the purposes of the clause, a grant shall 
be deemed to consist of an assignment of land revenue in all 
cases in which the devadasi herself is not, at the time specified 


in the proviso to sub-clause (ii), the owner of the lands in 
question. i 

(b) Enfranchisement under clause (a) shall be erected 
in accordance with such rules as the [Provincial Government] 
may make in this behalf and shall take effect as and from such 
date as the [Provincial Government] may fix. 


(2) Where the remuneration for such service consists, 
in whole or in part of lands or of produce of lands not falling 
under sub-section (1), the [Provincial Government] shall direct . 
the Collector to determine the amount of rent payable on the 
lands or the produce in question. The Collector shall there- 
upon, after giving notice to the parties concerned and holding 
such inquiry as may be prescribed by the [Provincial Govern- 
ment], by an order determine the amount of rent, and in doing 
so, he shall have due regard to 


(a) the rent payable by the tenant for lands of a similar 
description and with similar advantages in the same village or 
neighbouring villages; and 

(b) the improvements, if any, effected by the devadasi, 
in respect of the lands. 

Such order shall be communicated to the parties concerned 
and also published in the manner prescribed. 


(3) The amount of rent fixed by the Collector ‘under 
sub-section (2) may be questioned by petition presented to the 
Board of Revenue within three months of the date of the pub- 
lication of the order under the said sub-section but subject to 
the result of such petition, the order of the Collector fixing 
the amount of rent under sub-section (2) shall be final and shall 
not be liable to be contested in any court of law: 


Provided, however, that the Board of Revenue shall 
have power on sufficient grounds to entertain a petition presented 
after the expiration of the period of three months. 

(4) While determining the rent under sub-section (2), 
the Collector shall fix a date from which the order shall take 
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effect and such lands or produce shall be deemed to have been 
ireed from the condition of service as and from the date sq 
fixed. 

(5) No obligation to render any-service relating to any 
temple to which any devadasi may be subject by reason oi any 
grant of land or assignment oi land revenue or produce derived 
from land, shall be eniorceable on such land, assignment or 
produce being eniranchised or ireed, as the case may he, in the 
manner hereinbefore provided. 

(6) No order passed under sub-sections (1), (2) and 
(3) shall operate as a bar to the irial of any suit or issue relating 
to the right to enjoy the land or assignment oi land revenue or 
produce derived from land as the case may be. 

(7) (a) The quit-rent imposed under sub-section (1) 
shall be payable to the temple concerned. 

(b) The assignment of land revenue enfranchised under 
sub-section (1) or the rent fixed under sub-sections (2) and (3) 
as the case may be shall be payable to the devadasi concerned 
during her lifetime and aiter her death to the temple concerned. 

(8) For the purpose of this section “devadasi’ shall mean 
any Hindu unmarried female, who is dedicated to a temple. 


The general rule that were service inams are resumed and 


there is a re-grant, the original title is entinguished and that the 


grant constitutes the root of a fresh title does not apply to all service 
inams irrespective of their nature. As regards a Devadasi service 
inam, there is no rule that its enfranchisement under S. 44-A of 
the Act extinguishes the old title and creates a new one. 59 L.W. 
17=1946 M.W.N. 79==(1946) 1 M.L.J. 35. 

Section 44-A was inserted by Madras Act V of 1929.—The 
following extracts from the Statement of Objects and Reasons would 
show the necessity for the passing of this Act:— 3 

3 “The system of dedication of young girls to Hindu temples 
might properly have originated with the noblest and highest of 
motives; but now, seeing that it has degenerared into something 
highly Seer aad Khat the majority of these girls take to 3 

y AS IS so very well known to the general public, it 5 
necessary that the sanction of our temple authorities to such 2 
practice of dedication Which breeds imworatitv. promiscuity an 
irresponsibility in both men and women, be done away with in the 
interest of the individuals and the nation at large, and thus 
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the public be disabused of the notion that our religion encourages im- 
morality in either man or woman, and that the services of these wo- 
men in any way form an essential part of the worship in the temples. 
It may here be stated that the progressive and cnlightened State 
of Mysore has abolished the practice of dedication to the temples - 
even as carly as 1909, as is evidenced in G.O. No. 1560-71-Muz. 
F. 84-05-3, dated Bangalore, 10th April, 1909.”—Statement of 
Objects and Reasons, Fort St. George Gazette, Part IV, 25th 
September, 1928. 


When the Bill was referred to a Select Committee the Com- 
mittee said :— ‘ 


“The object of the Act is to discourage the dedication of girls 
as Devadasis for service in Hindu temples, by freeing the lands, 
if any, held by them for such service, from the condition of service 
and making them the owners thereof, and thereby removing an 
important inducement for the perpetuation of the system of dedi- 
cation. The Bill as introduced into the Council sought to effect 
this enfranchisement by adding a proviso to section 44 of the 
Madras Religious Endowments Act, requiring that all grants of 
land held by Devadasis on condition of service be enfranchised in 
favour of the present holders thereof and that they be not required 
to perform any service in temples. The Select Committee consider 
that such a bald provision would be unworkable in practice, and 
that in addition a procedure should be provided for the enfranchise- 
ment of the various classes of Devadasi inams, which may consist 
either of land or assignment of land revenue granted by the State 
or by private persons. They have aqcordingly recommended the 
insertion after section 44 of a new section, instead of a mere proviso. 
laying down a procedure for the enfranchisement of inams granted 

y Government as well as by private individuals and declaring that 
on such enfranchisement the Devadasi shall be entitled to enjoy 
the inam free from the obligation of service. In the case of inam 
granted by the Government, the Committee have provided for the 
Payment of quit-rent by the Devadasi to the temple, while in the 
case of post-settlement grants made by proprietors of estates and 
§tants made by ryotwari landholders as well as- by the temples 
themselves, they have thought it fair and equitable that the Devadasi 
Who is freed from her obligation to do service and allowed to take 
a free-hold in the lands in her possession, should pay a rent to be 
fixed by the Collector to the temple concerned. The Committee 
have empowered the Local Government to make rules for the 
Imposition of the quit-rent on inams granted by the State, while 
for the fixing of the rents on other inams the Committee have in- 
Corporated in the Bill provisions analogous to those contained in 
Section 40 of the Madras Estates Land Act for the fixing of money 


` 
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rents.”—See Fort St. George Gazette, Part IV, llth D 
1928, pp. 1929-30. , 1i ae 
1} A-5. (1) Any exchange, gift, sale 
Resumption and re- OF Mortgage, and any lease for a term 


grant of inam granted exceeding five years, of the whole or any 


for the performance of a 2 eye A anf í 
oyaa a E portion ol (any inam granted for the sup- 
connected witha math port or maintenance of a math or temple 


or temple in Case of a o e ok teat a : ity 
alienation of the inam. OF for the per formance of a charity or 
or of failure to perform service connected therewith)* and made, 


the charity or service. : > AaS 
. y or service: confirmed or recognized by the British 
Government, shall be null and void]. 


(2) (a) The Collector may, on his own motion, or on 
the application of the trustee of the math or temple or of the 
[Assistant Commissioner]* or of the Board or of any person 
having interest in the math or temple who has obtained the con- 
sent of such trustee, [Assistant Commissioner]* or Board, by 
order, resume the whole or any part of any such inam, on one 
or more of the following grounds, namely :— 

(i) that the holder of such inam or part has made an 
exchange, gift, sale or mortgage of the same or aiy “portion 
thereof or has granted a lease of the same or any portion thereof 
for term exceeding five years, or 

(ii) that the holder of such inam or part has failed to 
perform or make the necessary arrangements for performing, 
in accordance with the custom or usage or such math or temple, 
the charity or service for performing which the inam had been 
made, confirmed or recognized by the British Government, or 
any part of the said charity or service, as the case may be, or 

(iii) that the math or temple has ceased to exist or the 
charity or service in question has in any way become impossible 
of performance. 

When passing an order under this clause, the Collector 
shall determine whether such inam or the inam comprising such 
part, as the case may be, is a grant of both the melvaram and 
the kudivaram or only of the melvaram. 





(1) Sec. 44-B inserted by S. 2, Madras Act XII of 1935. 
(2) Substituted and Explanation added by Madras Act X of 1946. 
(3) Substituted by Madras Act V of 1944. 
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(b) Before passing an order under clause (a), the 
Collector shall give notice to the trustee, to the [Assistant 
Commissioner]* to the Board, to the inamdar concerned or 
where only a part of the inam is affected, to the holder of such 
part as well as to the holder or holders of the other part or 
parts, and to the alienee, if any, hear their objections, if any, 
and hold such inquiry as may be prescribed. 

(c) A copy of every order passed under clause (a) shall 
be communicated [to the Board .and each of the persons]? 


mentioned in clause (b), and shall also be published in “the 
manner prescribed. 


(d) (i) Any party aggrieved by an order of the Col- 
lector under clause (a) may appeal to the District Collector 
within such time as may be prescribed, and on such appeal the 
Disirict Collector may, after giving notice [to the Board and 
each of the persons]* mentioned in clause (b) and after holding 
such inquiry as may be prescribed, pass an order confirming, 
modifying or cancelling the order of the Collector. 

(ii) The order of the District Collector on such appeal, 
or the order of the Collector under clause (a) where no appeal 
is preferred under sub-clause (i) to the District Collector within 
the time prescribed, shall be final: 

Provided that where there has been an appeal under sub- 
clause (i) and it has been decided by the District Collector or 
where there has been no appeal to the District Collector and the 
time for preferring an appeal has expired, any party aggrieved 
by the final order of the District Collector or the Collector,’ as 
the case may be, may file a suit in a Civil Court for determining 
whether the inam comprises both the melvaram and the kudi- 
varam or only the melvaram. Such a suit shall be instituted 
within six months— 

from the date of the order of the District Collector on 
appeal, where there has been an appeal under sub-clause (i), or, 


from the date of the expiry of the period prescribed 
under sub-clause (i) for an appeal to the District Collector, in 
a case where there has been no appeal. 


———_— 


(1) Substituted by Madras Act V of 1944. 
17 


——_ 
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(k) Nothing in this section shall affect the operation of 


section 44-A.] 

A pplicadility.—The expr “service connected with math 
or temple” in S| 44-B (1) cannot be restricted to service performed 
It is a comprehensive expression 
implying only that the reason for the grent was that something 
connected with the maintenance of temple services should be in- 
augurated or provided for. The object of the section clearly is 
that if there has been an alienation of such an inam. certain powers 
should be exercised in order that the property should be restored 
to the temple and the service intended to be provided for should 
continue. Where the trustee of a temple alienates such a service 
inam, he is acting as the agent of the holder of the inam, that is 
the delay itself, and so the provisions of S. +4-B (2) (a) (i) are 
brought into action, and the inam can be resumed. 1945 M.W.N. 
151=58 L.W. 119=1945 M. 323=(1945) 1 M.L.J. 184. 

Sec. 44-B (2) (d) (i): Appeal.—The District Collector is 
empowered by S. 44-B (d) (i) to make the order of resumption 


a 
in 
u 
© 
ry 


1°) 
o 


in a case where the Collector refuses to make it in the first instance. _ 


The clause gives an unqualified right of appeal and is not confined 


to an order of resumption. 51 L.W. 735—A.I.R. 1940 Mad. ; 


811=(1941) 1 M.L.J. 891. Notice to respondents is a condition 


precedent to the exercise of appellate powers by the District 
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Collector under S. 44-B (2) (d) (i). Before he exercises his 
power to reverse an order passed by the Revenue Divisional Officer 
under S. 44-B (2), he must serve notice on the respondents and give 
them an opportunity of being heard. An order passed without such 
notice is without jurisdiction and is liable to be set aside by the 
High Court by the issue of a writ of certiorari. The fact that the 
order is substantially correct is no ground for not issuing a writ. 
55 L.W. 616=A.I.R. 1942 Mad. 706=(1942) 2 M.L.J. 470=: 
1.L.R. (1943) M. 402. - . 

2 1[4&S. (1) The Board and the 

snance o - tr i ev i 

ae appo trustee of every math, temple or specific 
ments of auditors. endowment shall keep regular accounts of 


all receipts and disbursements. 

(2) The accounts of the Board, and of every math, 
temple or specific endowment, the annual income of which as 
determined under section 69 for the. fasli year immediately pre- 
ceding is not less than sixty thousand rupees, shall be subject to 
concurrent audit, that is to say, the audit shall take place as and 
when expenditure is incurred. rs di 

(3) The accounts of every math, temple or specific 
endowment not governed by sub-section (2) shall be audited 
annually, or if the Board so directs in any case or class of cases, 
at shorter intervals. 

(4) The audit shall be made— 

(a) in the case of the Board, by auditors appointed by 
the Provincial Government; 

(b) in the case of a math, temple or specific endowment 
the annual income of which as determined under section 69 for 
the fasli year immediately preceding is not less than one 
thousand rupees, by auditors appointed in the prescribed manner; 
and P 


(c) in the case of any other math, temple or specific 
endowment, by an office or servant of the Board deputed by it 
for the purpose. ; G ae 

(5) Every auditor appointed under this section shal i 
deemed to be a public servant within the meaning of section 





— 


— eee = 
(1) Sees. 45 to 48-B substituted for old Sections 45 to 48 by Madras 
Aci X of 1946. : 
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of the Indian Penal Code.] (Substituted by Madras Act X of 
1946). 
[4G. After completing the audit for any year or 
shorter period, or for any transaction or 
pean of audit serjes of transactions, as the case may be, 
the auditor shall send a report—- 


(a) to the Provincial Government, in the case of the 


accounts of the Board, 

(b) to the Board, in the case of the accounts of a math 
or specific endowment attached to a math, and 

(c) to the Assistant Commissioner concerned, in other 
cases.] (Substituted by Madras Act X of 1946). 

[47. (1) The auditor shall specify in his report all 

cases of irregular, illegal or improper ex- 

Contents ofthe audit penditure, or of failure to recover moneys 
report. - ety - 

or other property due to the Board, math, 

temple or specific endowment, as the case may be, or of loss or 

waste of money or other property thereoi, caused by neglect or 

misconduct. 

(2) The auditor shall also report on any other matter 
relating to the accounts as may be prescribed, or on which the 
Provincial Government, the Board or the Assistant Commis- 
sioner concerned, as the case may be, may require him to report. ] 
(Substituted by Madras Act X of 1946). 


[48. (1) The Provincial Government shall send to the 

Board a copy of every audit report relating 

Rectification of tO its accounts, and it shall be the duty of 

defects and irregulari- the Board to remedy any defects or irre- 
ties disclosed in audit e.z. : z : 

and order of surcharge gUlarities pointed out by the auditor and 

against trustee. report the same to the Provincial Govern- 

ment. 


(2) The Board or the Assistant Commissioner shall 
send a copy of every audit report relating to the accounts of a 
math, temple or specific endowment, to the trustee thereof, and 
it shall be the duty of such trustee to remedy any defects or 
irregularities pointed out by the auditor, and report the same 
to the Board or the Assistant Commissioner, as the case may be. 
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(3) The Assistant Commissioner shall forward to the 
Board a copy of every audit report received by him under clause 
(c) of section 46, and the report, if any, of the trustee made 
under sub-section (2), together with such remarks as the 
Assistant Commissioner may wish to make thereon. 


(4) If, on a consideration of the report of the auditor 
along with the report, if any, of the trustee, the Board thinks 
that the trustee was guilty of misappropriation or wilful waste 
of the funds of the institution or of gross neglect resulting in a 
loss to the institution, the Board may, after giving notice to the 
trustee to show cause why an order or surcharge should not be 
passed against him and after considering his explanation, if any, 
by order, certify the amount so lost and direct the trustee con- 
cerned io pay such amount personally within a specified time: 


Provided that if in respect of any expenditure or dealing 
with trust property, the trustee had obtained the directions of 
the Board or of the Assistant Commissioner concerned and had 
acted in accordance with such directions, he shall not be held 
responsible. 


(5) The Board shall forward a copy of the order under 
sub-seciion (4) with the reasons for the same, by registered 
post to the trustee concerned. 


(6) The trustee aggrieved by such order may, within 
three months of the receipt of the order, appeal to the Provincial 
Government to modify or set aside the order and the Provincial 
Government may pass such orders- thereon as they may deem 
fit. - 

(7) The order of the Provincial Government on an 
appeal under sub-section (6) shall be final and shall-not be liable 
to be modified or cancelled in a Court of Law. 

(8) The sum specified in the order of surcharge shall be 
paid within the time specified in such order, unless the trustee 
has appealed to the Provincial Government to modify or set 
aside the order and has obtained an order for stay. 

(9) An order of surcharge under this section against a 
trustee shall not bar a suit for accounts against him except in 
respect of the matter finally dealt with by such order. 
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_ (10) The Collector of the district in which is situated 
any property of the trustee from whom an amount by way of 
surcharge is recoverable, shall, on a requisition made by the Pre- 
sident of the Board, recover such amount as if it were an arrear 


of land revenue and pay the same to the Board.] (Substituted 
by Madras Act X of 1946.) 


48-A. Notwithstanding any provisions to the contrary 
contained in any scheme settled or deemed 
z to be settled under this Act, the audit of the 
Audit of accounts of > í a > : 
maths, temples, ctc., accounts of every math, temple or specific 
for which schemes have endowment shall be made in accordance 
been settled. ; ois : 
with the provisions of this Act.] Sub- 
stituted by Madras Act X of 1946.) 


42-3. All public officers having custody of any 
las record, register, report or other document 
Public officers to : - 5 
furnish copies of or relating to a math or temple or any pro- 
extracts from certain perty thereof or a specific endowment shall 
documents. D . mate f 
furnish such copies of or extracts from the 
same as may be required by the Board or a Commissioner or an 
Assistant Commissioner.] (Substituted by Madras Act X of 
1946.) A 

Scops of Sections 45-47.—Sections 45-47 apply io both 
hereditary and non-hereditary endowments. ' 

S. 45 provides for the regular audit of trustees 
certified auditor.? This Section enacts a provision analogous to 
the first portion of section 13 of Act XX of 1863.* 3 

The Select Committee said :— 

‘“‘The original Bill provided that trustees should get their 
accounts audited by certified auditors. Where the auditors have to 
look for payment to the persons whose accounts they audit, it is 
not possible to expect thorough independence. We have therefore 
unanimously decided in favour of audit conducted by an agency 
appointed and controlled directly by the Government.’ 


(1) Statement of Objects and Reasons. 

(2) Ibid. 

(3) Sce Ibid. 

(4) Report of Select Committee. 

Trustees are bound to keep separate accounts of their dealings with the 
irust property and with their private property and to maintain accounts of 
all loans taken from one property for the benefit of the other. Where the 
question is‘as to the ownership of the properties purchased by the trustee, 
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English Law.—The English Act as well as this act gives specific 
inquisitorial and administrative powers to the Commissioners. The 
first of these classes of powers includes the power of making in- 
quiries and the provisions as ‘to accounts, whereby the trustees of 
every charity subject to the jurisdiction are . required to render 
annual accounts, and transmit a copy thereof to the Commissioners.* 

Even where trustees are invested with an uncontrolled dis- 
cretion, they are liable to render accounts to the Commissioners .* 

Appointment of auditors —It was not clear as to who should 
appoint auditors under S. 45 and to whom the report is to be 
submitted under S. 46 in cases of temples, for which specific pro- 
visions are made by schemes settled under S. 92 of the Code of 
Civil Procedure and according to which schemes the appointing 
authority is not the Local Government, and the persons to whom 
the auditor’s report is submitted are not the persons indicated in 
S. 46.° (See now S. 48-A added by Madras Act X of 1946.) 

Sec. 46—English Law.—Under S. 44 of the Charitable 
Trusts Amendment Act, 1855, also trustees are bound to prepare 
annual accounts and transmit them to the Charity Commissioners, 
and in the case of parochial charities, ‘‘to the churchwarden or 
churchwardens of the parish or parishes with which the objects of 
such charities are identifed.” (Eng. Charitable Trusts Act, 1855, 
S. 44.) 

Sec. 47.—S. 47 has been so worded as to make it clear that 


the audit should be more than a mechanical one. (Report of Select 
Committee) . 


CHAPTER V. 
TEMPLES. 
<2. The provisions of this chapter 
Chapter nottoapply shall’ not apply to excepted temples or the 


to excepted temples. trustees thereof.] (Omitted by Madras 
Act X of 1946.) 








and it, is not known that the purchase-money came from private funds, the 
properties will be held io belong to the trust. Where it is clear that the 
funds of the trust and private funds of the trustee have not been kept dis- 
tinct in the accounts but have been mixed up together, the onus is upon tho 
trustee to prove that the properiy purchased by him belongs to him and not 
to the trust. Subbaraya Chetty v. Subramania Iyer, 48 I.C. 833=(1918) 
M.W.N. 786. i x 

A trustee is not bound to invest the funds of the temple at the direction 
of the Committee. Sundara Rama Sasiri v. Anantha Krishna Naidu, 38 
I.C. 695=5 L.W. 672. ; 

(1) Charitable Trusis Act, 1855, S. 44. 

(2) In ve Gilchrist Educational Trusis, (1895) 1 Ch. 367. 

(3) See S. 75 infra and the notes thereunder. 
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SO. No person may succeed, or be 
appointed, to the office of trustee of a 
temple unless he professes the Hindu 


religion. 


Sec. 50—Practice of English Courts.—-Even in England, the 
practice is, where the object of the charity trust is exclusively con- 
nected with any one particular religious sect, the Court or Com- 
missioners will appoint trustees of that particular sect.* 

Necessity for the section.—This section is intended to avoid 
such positions as are created under a recent ruling of the Allahabad 
High Court, under which it was held that a Mahomedan Mali could 
be one of the pujarees of a Hindu temple and could he entitled to 
continue his right acquired by custom, and also that the rights of 

receiving offerings and performing the duties of pujaree may be 
connected and a Mahomedan pujari may be entitled to both.? 


(1) In re Norwich Charities, 2 M. & C. 275. See also S. 54, Cl. (2) 
infra. 

(2) Bobu v. Seekha, A.I.R. 1923 All. 165. 

In the course of the judgment, Justice Stuart said :—— ‘This appeal raises 

some interesting points. I~ relates to rights to officiate as pujaris at the 
temple of Sitla at Farahampur Kalesharman. * * * The temple in question 
is of some antiquity. The learned Munsif who heard the original suit stated 
in his judgment that according to the Allahabad Gazeitecr ihis temple was 
four thousand years old. TI have been unable to trace a quotation that the 
temple is four thousand years old, but it is referred to at page 87 of the 
Gazetieer as one of the old temples in the district, and if, is a place where 
three fairs are held every year io which a large number of persons go. It 
is established on the facts that connecied with this iemple are certain 
families of malis, and, it is found on facts that for very many years certain 
families of malis who are Hindus and certain families of malis who are 
Muhamedans, have both officiated as pujaris in this temple whieh is undoubt- 
‘edly a indu temple. The lower Courts have gone on to find that they have 
so. officiated without any real objection being taken cither by Hindus or 
Muhamedans. Apparently Hindu worshippers have, in many instances, will- 
ingly accepted the ministrations of the Muhamedan malis. Tt is probable 
(one can only conjecture in matters of this nature) thai whoever were the 
original pujaris of ihe temple, there were aiiached to this temple, (as. is 
usually the case) certain families of the mali caste who supplied the flowers 
for use in the temple, and, that as years weni, on, these malis unijed the 
functions of pujaris with the functions of malis, and that some of them 
became Muhamedans very likely during the period of the Muhamedan domi- 
nation of Kara. It would appear that in spite of certain of these malis 
becoming Muhamedans, they continued to take their share of the pilgrim 
offerings, and even to officiate in the temple. : 

The findins of fact of tho Courts below must be examined carefully. 
They are that Muhamedans have taken charge of pilgrims who come to the 
temples; that Muhamedans have received offerings of pilgrims who have 
come io the temples; that Muhamedans have even performed the ceremonies 
of laying hands on the pilgrims coming to the temples, and that this habit 
has continued for a very large number of years. Accepting these findings 


of fact I come to the grounds of appeal. * * * 


Trustee to be Hindu, 
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S17. [“(1) The number of non-hereditary trustees for 
a temple shall be fixed by the Assistant Commissioner except in 
respect of temples specified in a list prepared and published by 
the Board from time to time in the prescribed manner. In res- 
pect of the temples specified in such list, the Board shall fix the 
number of non-hereditary trustees: 


Provided that the number of non-hereditary trustees 
shall in no case exceed three. 

(2) Non-hereditary trustees shall be appointed by the 
Board in respect of the temples specified in the list referred to 
in sub-section (1) and by the Assistant Commissioner in res- 
pect of other temples. In making stich appointments, the Board 
or the Assistant Commissioner, as the case may be, shall have 
due regard to the claims of persons belonging to the religious 
denomination for whose benefit the temple concerned is chiefly 
maintained.”] (Sub-sections (1) and (2) substituted by 
Madras Act V of 1944). 


‘The next ground is ihat the very idea of a Non-Hindu entering tho 
consecrated part of a iemple is obnoxious to Hindu sentiment and incon- 
sistent with Hindu religion. This ground conflicts with the findings of fact, 
because, on the findings of fact, the Hindus who aitend this temple do not 
object to Muhamedans performing the functions which they claim the right 
to perform. 


‘The nexi. ground is that any association or mixing up of Muhamedans 
with Hindus or sharing in the offerings is of no legal consequence and cannot 
confer any righi on the defendants to officiaie as priests. 

“‘Now it must be rembered that malis are shudras. There is very little 
difference between Kachis, Muraos and Malis and the status of the Malis is 
that, of the Kachi. It is a superior shudra, not an unclean shudra, a clean 
shudra performing clean work and in no way a person to be despised, but 
nevertheless a shudra. It is a well-known fact that when shudras become 
Muhamedans it frequently happens that their social relationship with Hindu 
shudras remains much as it was, and, in such cases, it is much more a ques- 
tion of custom than a question of what is laid down by writers on the Hindu 
Law. As a matter of fact there is nothing as far as I know in the Hindu 
sacred writings which in any way touches on this subject. It is impossible 
io decide a question like this on @ priori principles, that it is impossible for a 
non-Hindu to officiate in a temple such as the temple in question. What 
has to be looked at is what has been the usage in the past. T admit the 
position is peculiar. 


“The duties of the pujari appear to be confined to reciting some more 
or less colourless words and mainly to collecting the offerings and being 
in the temple in such a manner that the worshipper will feel that he has 
really made a pilgrimage to a shrine and offered up prayers which the sanc- 
tity of the shrine (the personality of the pujari being a matter of no impor- 
tance) is likely to cause to be successful’’. See A.I.R. 1923 All. 165 at 166. 


18 
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(3) A non-hereditary trustee shall hold office for five 
years from the date of the order appointing him, unless in the 
meanwhile he is removed or dismissed or his resignation is 
accepted, by the [Assistant Commissioner]* or he ceases other- 
wise, to be a trustee. 


[(4) Every non-herediiary trustee lawfully holding office 
on the date of commencement of this Act shall be deemed to 
have ‘been duly appointed trustee under this Act on such date, 
but shall be entitled to hold office only for one year from such 
date.] (Sub-section (4) omitted by Madras Act V of 1944.) 


Scope of Section.—Sub-clause (1) empowers the Committee 
to fix the number of non-hereditary trustees for any religious endow- 
ment subject to a maximum of three. 


Sub-clause (2) empowers the Committee to appoint non-heredi- . 


tary trustees of religious endowments, and sub-clause (3) limits 
their term of office to five years. 


Sub-clause (4) was necessary as the old Act of 1863 had to 
be repealed altogether and as provision had to be made for the 
continuance in office of such non-hereditary trustees of religious 
endowments as were in existence at the commencement of the Act.? 
(This sub-clause is now omitted by Madras Act X of 1946.) 


The Select Committee have drawn prominent attention to thè 
desirability, in making appointments of non-hereditary trustees. of 
giving preferential consideration to the claims of the community 
specially interested in the temple concerned .* 


Appointment of New Trustees.—-Independently of the pro- 
visions of this Act or of the English Charitable Trusts Acts, there 
is the inherent jurisdiction of the Court to appoint trustees.* 


It has been held, even prior to the passing of this Act, that a 
power to appoint an additional trustee, if not in variation of the 
scheme of management of the temple, is vested in the Temple Com- 
mittee as the successor of the Board of Revenue and is inherent in 
their power of general superintendence. Where no person is 
deprived of his freehold office a Temple Committee is not bound 
to show that the appointment was for just and sufficient cause. 
The only limit to their discretion is by an analogy to S. 49 of the 


(1) Substituted by Madras Act V of 1944. 


(2) Statement of Objects and Reasons. 
(3) Report of Select Committee. 
(4) Dodkin v. Brunt, L.R. 6 Eq. 580. 
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Trusts Act. A civil court has jurisdiction to decide if this dis- 
crelionary power has been properly exercised.* 


Jurisdiction of Commissioners—English Law.—The Charity 
Commissioners have, subject to certain restrictions,? jurisdiction 
similar to that possessed by judges of the Chancery Division sitting 
at Chambers. or by County Courts, to make orders appointing 
trustees of charities and vesting in them the charity estate.* 


Under these powers they may appoint additional trustees.” 

Incidental Powers of Commissioners. —The Charity Commis- 
sioners have also jurisdiction to make orders for the appointment 
or removal of trustees? or other officers? of any charity or relating 
to the assurance, transfer, payment or vesting of any estate be- 
longing to a charity, or entitling the official trustees of charitable 
fundsë or any other trustees to call for a transfer of and to transfer 
any stock belonging to such estate: or for the establishment of any 
scheme? for the administration of a charity.?? 


Principles on which Court acts when appointing. (CI. (2)|— 
With regard to the mode in which the Committee exercises its dis- 
cretion in appointing new trustees, it is to be observed that it is 
not a mere arbitrary discretion, but one in the exercise of which 
the Court is guided by some general rules and principles. of which 
the following may be cited as the most important. 


First—In the selection of a person for the office, the appoint- 
ing authority will have regard to the wishes of. the author of the 


trust, if expressed in, or plainly deduced from, the instrument 
creating the trust. 











(2) Sce Charitable Trusts Act, 1860 (23 & 24 Vict. e. 136), Ss. 3—6. 

(3) As io the jurisdiction of the Court, see Halsbury, Vol. IV, pp. 
265, el seq. 

(4) Charijable Trusis Act, 1860 (23 & 24 Vict. e. 136), S. 2; Hals- 
bury’s Laws of England, Vol. IV, pp. 267—270. _ 

(5) Re Burnham National Schools (1993) L.R. 17. Eq., p. 246. 

(G) Charitable Trusis Act, 1860, S. 2—The Commissioners may not 
remove n trustee merely on account of his religious belief (Charitable Trusts 
Acis, 1860, S. 4.) 

(7) Charitable Trusis Act, 1860, 5. 2. Ep 

(8) Charitable Trusis Act, 1860, S. 2.—The Commissioners may not 
remove a trustee merely on account of his religious belief (Charitable Trusts 
Aci, 1860, S. 4.) 4 7 

(9) Charitable Trusts Act, 1860, S. 2.—A copy of the instructions 
issued by the Charity Commissioners will be found in Tudor, Law of Charities 
and Morimain, 4th ed. at p. 960. at eae > 

(10) Charitable Trusts Act, 1860, S. -2.—The jurisdiction exercisable 
by the Commissioners under this section is not excluded or impaired by similar 
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Secondly—The committee will not appoint a person to be 
{rustee with a view to the interest of some of the persons interested 


under the trust, in opposition either to the wishes of the founder ox ' 


to the interest of others. 

Thirdly—The committee will have regard to the question whe- 

ther the appointment will promote or impede the execution of the 
trust. : 
The English practice is that in all cases where the object ot 
the charity trust is exclusively connected with one particular religious 
sect the Court or Commissioners will appoint trustee of that 
particular, sect. 

Where the charity is not exclusively connected with any 


particular sect, the Court will not place it under the supervision of - 


trustees of any particular sect. In such cases the Court will 
appoint as trustees persons who are assumed to be the fittest for 
the main object of the trust, and equally fit for all its objects, 
rather than persons who are assumed to be, generally speaking, less 
fit for one of those objects.* 

Discretion of Commissioners. —The Court will not interfere 
with the discretion of the Commissioners in selecting new trustees 
or removing existing trustees, except in cases of gross and palpable 
miscarriage of justice’ and the Commissioners may, if they think 
fit. make an order appointing or removing trustees, although the case 
may be one of a contentious character.® 


Appointment ‘under powers contained in the instrument of 
trust.—Appointments of new“trustees by the Commissioners are 
generally less costly than when effected under a power in the 
instrument of foundation or by the Court. In consequence of this 
the Commissioners often make appointments under their statutory 
powers, notwithstanding the existence of a power of appointment 
which might be exercised.” 


Practice of Commissioners.—When appointing trustees on the 
settlement of a scheme, the practice of the Commissioners is, where 


powers contained in private Acts of Parliament and decrees and orders of 
the High Court containing directions that the same shall only be exercisable 
by or with the sanction of the Court. (Charitable Trusts Act, 1862, S. 1). 

(1) Turner, L.J., in re Tempest, L.R. 1 Ch. 485; Chilcott, p. 66. 

(2) Im re Norwich Charities, 2 M. & C. 275. ` 

(3) Allorney-General v. St. John’s Hospital, Bath, L.R. 2 C.D. 554; 
Attorney-General v. Clifton, 9 Jur. N.S. 939; In re Stafford Charities, 3 
Jur.N.S. 1191; Attorney-General v. Shore, 11 Sim. 592, 9 C. & F. 355. 

(4) In re Ilminster School, 8 H.L.C. 495. 

(5) See In re Burnham National Schools, L.R. 17 Eq. 241; In re Hac- 
ney Charities, 34 L.J.Ch. 169 (Not F.) 

(6) See S. 5 of Charitable Trusts Act, 1860. — 

(7) Sec Tudor’s Law of Charities and Mortmain, 4th ed., p. 595. 
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necessary, to introduce a representative element, and to arrange 
that the representative element. shall constitute a majority Ot 
the trustees. In framing new schemes they sometimes increase the 
number of the trustees and sometimes reduce it.* 
Provision is also frequently made for ex-officio and co-optive 
trustees, ? — 
The Hindu Religious Endowments Board framed a scheme 
under S. 57 of the Act for the management of a temple and appoint- 
ed the appellant the trustee for life. The scheme further provided 
that the descendants in the male line of his father should have 
preferential treatment in the appointment of trustees. There had 
never been a hereditary trustee for the temple. The appellant, how- 
ever, had done much for the temple and spent Jarge sums for 
repairing and rebuilding the temple. Meld, that though the appel- 
lant was the most suitable person to act as trustee, yet he could not 
be appointed trustees for life or for any period beyond 5 years as 
provided in S. 51 (3) of the Act and the scheme should accordingly 
be amended. It would, however, be open to the Board to re- 
appoint the appellant for a further period of 5 years if he continued 
to be physically fit and able to carry out the duties of the office. 
56 L.W. 497=A.I.R. 1943 Mad. 730. 


Secs. 51 (4) and 75: Scope and effect of .—Where a right to 
hold the office of trustee of a Devasthanam for life has been secured 
to a party under a scheme framed by the High Court in a suit under 
S. 92, Civil Procedure Code, prior to the Madras Hindu Religious 
Endowments Act, such a right cannot be held to be taken away by 
S. 51 (4) of the latter Act, (now repealed) reading S. 51 (4) 


along with S. 75. 1937 M.W.N. 317—45 L.W. 653=A.1.R. 
1937 Mad. 594. 


S2. [The trustee of a temple (or a specific endow- 

ment attached thereto)? shall be bound to 

Trustee to obey Obey all orders issued under the provisions 

orders of Committees » of this Act by the Board (its President or 
by the Assistant Commissioner. )* 


“All orders’’—Omission of the word ‘‘lawful” .—The original 
Bill of 1922 contained the words ‘lawful orders’. An amendment 
was proposed for the omission of the word “lawful”. The member 
in moving the amendment said: ‘‘No purpose will be served by 
having the word ‘lawful’ in this clause. For, when an order is not 








(1) See Encyclopaedia of Forms, Vol. III, pp. 478, 479; Tudor’s Law 
of Charities and Mortmain, p. 973. — 

(2) Ibid. 

(3) Substituted by Madras Act X of 1946. 

(4) Substituted by Madras Act V of 1944. 
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lawful, the trustee of the temple is -not allowed to contest its 
legality. I know that there is clause 47 (sec. 53 of the present Act) 
which says that an appeal is allowed to the Board in certain cases. 
But that appeal relates to an appeal against an order of dismissal, 
removal or suspension consequent on the wilful disobedience of the 
lawful orders issued under the provisions of the Bill. So the whole 
question turns upon this: Supposing an order is communicated to 
the trustee by the committee, and the trustee feels that the order 
is wrong. Still he dare not disobey the order; for if he disobeys it, 
under section 53, cl. (3) he may be dismissed, removed or suspend- 
ed. If he is dismissed, removed or suspended, no doubt he can 
appeal, but supposing in appeal the committee thinks the order is 
right, where is he to go? Therefore the trustee is bound in the 
first instance to obey orders, and there is no appeal against that 
order. We find that in Schedule II appended to the Bill, clause 46 
(section 52) is not included in those clauses in respect of which an 
appeal is allowed either to the Committee or the Board or to the 
Court. I should therefore think that practically the effect of the 
order will be a lawful order and there is no meaning in saying ‘law- 
ful orders’. The amendment was accepted. and the word ‘lawful’ 
was omitted. It is rather difficult to follow the reasoning of the 
Honourable Member contained in the remarks cited above. It is 
clear, it was not the intention of the Honourable Member that the 
trustee shall be bound to obey all orders of the Board or Com- 
mittee or its President, however unreasonable they may be, or how- 
ever absurd they may be. See Proceedings in Council). It goes 
without saying that any order passed by any authority, whether in its 
judicial or administrative capacity, must conform to the well esta- 
blished rules of natural justice and broad principles of equity. The 
orders must be such as fall within their competence as superintending 
authorities of the endowments concerned (See Proceedings in 
Council. ) - 


In this connection it may be noted that under the next section 
it is only the wilful disobedience of lawful orders issued by the Board 
or Committee that can afford a ground for dismissal. So, when 
an appeal is made to the court under sub. cl. (3) of S. 53, it would 
be competent to the court to enquire into the “questions whether 
the orders were lawful and whether the disobedience was wilful. 
It may also be noticed that under section 40, a trustee in adminis- 
tering the affairs of an endowment should act in accordance with 
the lawful directions of a competent authority. 

Further, the section states that the trustee of a temple is bound 
to obey all orders issued under the provisions of this Act, (1) by 
the Board or (2) the Committee or (3) the President of such 
Board or (4) the President of such Committee. What is he to do 
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in case of conflict between any two or more of such orders? Whose 
order should have precedence, is not indicated by the section. 
SS. (1) The Board in the case of a temple specified 
in the list referred to in sub-section (1) of 
Suspension, removal section 51 and the Assistant Commissioner 
and dismissal of non- . f 
hereditary trustees. in the case of any other temple, may by 


order suspend, remove or dismiss any non- 
hereditary trustee— 


(a) for persistent default in the submission of budgets, 
accounts, reports or returns, or 

(b) for wilful disobedience of lawful orders issued by 
the Board or its President, or by the Assistant Commissioner, or 

(c) for any malfeasance, misfeasance, breach of trust, 
or neglect of duty in respect of the trusts, or 

(d) for any misappropriation of, or improper . dealing 
with, the properties of the temple of which he is trustee, or 


(e) for unsoundness of mind or other physical infirmity 
which unfits him for discharging the functions of a trustee. 


(2) When it is proposed to take action under sub- 
section (1), the Board or the Assistant Commissioner, as the 
case may be, shall frame charges against the trustee concerned 
and give him an opportunity of explanation, of testing the 
evidence against him and of adducing evidence in his favour and 
pending the disposal of the charges framed may place the 
trustee under suspension and appoint a fit person to discharge 
the functions of the trustee. The order of suspension, removal 
or dismissal shall state the charges framed against the trustee, 
his explanation and the finding on each charge with the reasons 
therefor. 


(3) A non-hereditary trustee who is suspended, removed 
or dismissed by an Assistant Commissioner under sub-section 
(1) may, within three months of the date of the communication 
of the order of suspension, removal or dismissal, appeal to the 
Board against such order and the Board shall pass such orders 
on the appeal as it thinks fit. - 


(4) Every order passed by the Board under sub-section 
(1) or under sub-section (3) and every order -passed by the 
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Assistant Commissioner under sub-section (1) when no appeal 
is preferred under sub-section (3), shall be final and shall not 
be liable to be modified or cancelled in a Court of law. 


53-7. (1) The Board may by order suspend, remove 
Suspension, removal or dismiss any hereditary trustee of a 
anal Kimis] ien temple for any of ihe reasons specified in 
sub-seciion (1) of section 53. 
(2). The powers conferred .on the Board by sub-section 
(1) shall be exercised by a committee of the Board consisting of 
not less than two Commissioners of whom the President shall 
be one. 
(3) When it is proposed to take action under sub- 
section (1), the Board shall frame charges against the trustee 
concerned and give him an opportunity of explanation, of 
testing the evidence against him and of adducing evidence in his 
favour and pending the disposal of the charges framed, may place 
trustee under suspension and appoint a fit person to discharge 
the functions of the trustee. The order of suspension, removal 
or dismissal shall state the charges framed against the trustee, 
his explanation and the finding on each charge, with the reasons 
therefor. 
(4) A hereditary trustee who is suspended, removed or 
dismissed by the Board under sub-section (1) may, within three 
months of the date of the communication of the order of sus- 
pension, removal or dismissal, apply to the Court to modify or 
cancel the order of the Board. The order of the Court on such 
application shall be final. 
(5) Every order passed by the Board under sub-section 
(1) when no application is made under sub-section (4) shall be 
final and shall not be liable to be modified or cancelled in a Court 


of law.] (Sections 53 and 53-A substituted by Madras Act V 


of 1944). 

Scope of section.—Clause 22 of the original Bill which 
corresponds to this section gave committees powers of punishment 
only over non-hereditary trustees. The present section (see 
S. 53-A) extends these powers to hereditary trusees also. This 
extension was thought necessary in the interest of efficient adminis- 
tration. The Act has provided adequately for appeals against orders 
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of punishment. It may, however, be pointed out that while a com- 
mittee may remove or dismiss a hereditary trustee it has no powers 
under the Act to break the line of succession to the office. When 
a hereditary trustee is removed or dismissed by a committee, the 
next in the line of succession is entitled to succeed, though, if the 
circumstances referred to in S. 42 exist, the Committee may make 
an interim appointment. 


Removal of trustees—Nature of Jurisdiction.—lIt is one of the 
junctions of the Court to see that trusts are properly executed. As 
ancillary to this jurisdiction the law has always provided for the 
removal of trustee from his office, whenever the interests of the 
trust, demand such removal. Even the removal of the hereditary 
trustee is not beyond the jurisdiction of the court.? 

It is no question of misconduct of the trustee or his punish- 
ment.* The main point for consideration is the benefit of the insti- 
tution and not the rights of the contending parties for management. 


“The trustee exists for the benefit of those to whom the donor has 
given the trust estate” .4 


The trustees’ assertion of their right to treat the trust pro- 
perty as their private estate, and to apply the trust funds to their 
private purposes, would be sufficient to justify their removal from 
the trust.° The Courts will not, however, be deterred from making 


a decree for removal of the trustee by the difficulties to be expected 
in carrying it out.°® 


In Thackersey v. Hurbhum,' Scott, J., said:—‘‘I cannot allow 
an evil precedent to be established and the maladministration of a 
public trust to go without redress, because the wrong-doers are 
men of influence, leaders of the caste, able to persuade a number 
oi private persons, members of the same caste, to throw a cloak 
over the abuse. The management of the temple can be conducted 
on the income of the accumulated fund alone if placed in safe 
hands. The worst consequence, if no offerings were made, would 
be the absence of a surplus. Surpluses, in the past, have not been 





(1) Report of Select Committee. 

(2) Letierstedt v. Broers, (1884) L.R. 9 A.C. 371 at pp. 385-386. 

When a person has been managing a public temple and its properties 
after his father for a long time, the inference is that the community has 
accepted him as his successor. Unless he is guilty of misconduct, he cannot 
be evicted from the temple or the management of its properties. Ghungar 
Mal v. Chander Shankar, 50 I.C. 523. 

(3) Letterstedt v. Broers, (1884) L.R. 9 A.C. 371. 

(4) Ibid; Lewin on Trusts, 1088. 

(5) Chintaman Bajagı Dev v. Dhondo Ganesh Dev; 15 B. 612. 


(6) Purappavanalingam Chetty v. Nullasivan Chetty; 1 M. H. ©. R. 415. 
Sec also 1941 N.L.J.- 625. 


(7) 8 Bom. 432 (471). z TRAA : 
19 
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much deyoted to the charitable objects of the funds to which they 
were subscribed. It is evident, from the amount of the accumulat- 
ed fund that very little has been dispensed in charity, and the in- 
crease of the temple store is not a very important object. The 
threatened consequence is not sufficient to deter the law from taking 
its course.’ 


Jurisdiction of the court only ancillary—Hereditary rights may 
be ignored in the interests of the trust—Hindu Law.—As the trustee 
exists for the trust and not the trust for the trustec, it follows 
that the courts have always the power to remove the trustee in the 
interests of the trust, irrespective of the fact whether the charges 
of misconduct of the trustee have been strictly proved or not.* 

In Thandapani v. Subbaya,* the Madras High Court held that 
where the office of trustee descends by hereditary succession, a 
trustee cannot be appointed from amongst the members of the 

family by selection, and then where some members of the family 
who held the office of trustee, were guilty of breach of trust and 
others of gross carelessness, the court held it desirable to add a 
respectable resident of the place in the management of the trust.‘ 
“When the matter came before the Judicial Committee for con- 
sideration in the recent case of Mahamed Ismail v. Ahmed’ his 
Lordship Amir Ali said in the course of the judgment:— 

“Their Lordships cannot help thinking that the extreme pro- 
position urged for on behalf of the appellants (7.e., that the court 
has no discretion but to give effect to the rule laid down by the 
founder in all matters relating to the appointment and succession 
of trustees) is based upon a misconception. 

“The Mussalman Law, like the English Law, draws a wide 
distinction between public and private trusts. Generally speaking, 
in case of a wakf or trust created for specific individuals or a deter- 


(1) In Thackersey Dewraj v. Hurbhum Nursey, 8 Bom. 432, 471. 

A trustee has a free hold in his office and the temple property is vested 
in him. He must manage the estates and control the Devasthanam. He 
can, however, be removed from office for good and suflicient cause. Sundara 
Rama Sastri v. Ananthakrishna Naidu, 38 I.C. 695=5 L.W. 672. 

If ‘a -shebait has placed himself in a position in which he can no longer 
faithfully discharge the obligations of the office, it will be sufficient ground 
for removal. 48 I.A. 258=48 C. 1019. 

(2) Letterstedt v. Broers, (1884) L.R. 9 A.C. 371 at pp. 385, 386. 

(8) Thandapani v. Subbayya, 11 I.C. 728=21 M.L.J. 784. See also 
9 M.L.T. 495. 

(4) Ibid. 

(5) 35 I.C. 30 at p. 34=14 A.L.J. 741=(1916) 1 M.W.N. 460=20 
C.W.N. 1118=20 M.L.T. 110=18 Bom.L.R. 611=31 M.L.J. 290=24 C. 
L.J. 198=4 L.W. 269=9 Bur.L.T. 141=—43 ©. 1085=8 L.B.R. 517= 
43 I.A. 127 (P.C.). 
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minate body of individuals, the Kazi, whose place in the British- 
Indian system is taken by the Civil Court, has, in carrying the trust 
into execution, to give effect, so far as possible, to the expressed 
wishes of the founder. With respect, however, to public religious 
or charitable trusts, of which a public mosque is a common and 
well-known example, the Kazi’s discretion is very wide. He may 
not depart from the intentions of the founder or from any rule 
fxed by him as to the objects of the benefaction; but as regards 
management, which must be governed by circumstances, he has 
compiete discretion. He may ‘defer to the wishes of the founder 
so far as they are conformable to changed conditions and circum- 
stances, but his primary duty is to consider the interests of the 
general body of the public for whose benefit the trust is created. 
He may in his judicial discretion vary any rule of management 
which he may find either not practicable or not in the best interests 
of the institution.’ 

The principles laid down by his Lordship Ameer Ali, . in 
the above case, though made with reference to a Mahomedan waki 
are equally applicable to Hindu Public Religious Endowments.* 

In this case,? which was a suit under S. 92, C.P. Code, the court 
held that ‘‘the court has complete jurisdiction in arranging for the 
management of the trust to w hich the section applies, although 
it is the duty of the court to take into conside1stion such matters as 
the wishes of the founder (where these can be ascertained) and - 
also the past history of the institution and the way in which the 
management has been carried on hithertofore. In the course of 
the judgment his Lordship Piggott, J., said:—‘‘The Law appli- 
cable to suits under this section (C.P. Code, S. 92) is laid down 
in the case of Mahomed Ariff v. Ahmed.* The Court has com- 
plete discretion in arranging for the management of a trust to 
which this section applies. No doubt it is the duty of the court to 
take into consideration such matters as the ‘wishes of the founder’ 
(when these can be ascertained) and ‘also the past history of the 
institution and the way in which the management has been carried 
on hithertofore;’? but the question which we have to determine 
is merely whether there has been a proper exercise of discretion 
on the part of the court below.’ 

It is competent to the heir of a founder of the Religious or 
Charitable trust, in whom the trusteeship has vested owing to 





(1) Dharam Das v. Sadho, 40 I.C. 177 (180-181). See also on this 
point, 51 Cal. 331 (333); 23 C.W.N. 138 (140); 41 M.L.J. 21 (30); 51 
M.L.J. 457 (463); (1920) M.W.N. 168 (171); 24 C.W.N. 690 (692); 
2 Bur.L.J. 208 (209); 28 Bom.L.R. 309;°43 Cal. 1085=43 I.A. ti 81 
M.L.J. 290 (P.C.). 

2) 41 I.C. 177 (180). 

(8) 85 I.C. 30=14 A.L.J. 741=81 M.L.. 290 (P.C.). 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


148 THE MADRAS RELIGIOUS ENDOWMENTS ACT. [S. 53-A 
’ 


the failure of the line of the original trustees, to create a new line 
of trustecs.* 

Removal of one trustee from a hereditary trusteeship does not 
act as a forfeiture, and his heir will come in his place personally 
if major or through a substitute, if a minor, as long as his minority 
lasts .? 

Insertion of incidental provisions in orders.—The Commis- 
sioners may insert in any order incidental provisions not included 
in the application which they think expedient for carrying into 
effect the substantial: objects of the application.* 


Mohants and shebaits, removal of—Schemes for management .— 


The Courts have jurisdiction to deal with the managers of public 
Hindu temples, and; if necessary for the good of the religious endow- 
ment, to remove them from their position as managers.* It is suffi- 
cient ground for removing a shebait from his office that in the 
exercise of his duties he has placed himself in a position in which 
the Court thinks that he can no longer faithfully discharge the 
obligations of the office.° But a mere mistake on the part of the 
manager as to his true lega] position, or a mere laxity of manage- 
ment on his part not accompanied by any fraud or dishonest mis- 
appropriation, does not of necessity afford a ground for removing 
him from his post of manager, and entrusting it to new hands. In 
such a case, the Court may appoint a committee to supervise and 
control him, and, if necessary, frame a scheme for the management 
of the temple. It does not make any difference that the office is a 
hereditary office.° 








(1) Gaurdnga v. Sudevi, 41 I.C. 589=40 M. 612. 

_. (2) Venkatachella v. Taluk Board, 34 Mad. 375=(1911) 1 M.W.N. 
804=10 I.C. 301=21 M.L.J. 305. The descent of trusteeship of a temple 
‘from father to son when supported by corroborative evidence may esjablish 
a hereditary right to the office. Anantha Narayana v. Athimuthu, 25 I.C. 
74=(1914) M.W.N. 385, referring to 7 Mad. 499. Sce also 38 M. 489. 
As to succession to trusteeship of a religious institution or shebaitship or 
Mahantship, see 1931 Bom. 170=32 Bom.L.R. 1687; 1932 A.L.J. 615= 
1932 All. 603; 1932 Cal. 791=37 C.W.N. 29=60 Cal. 452; 1933 Cal. 529; 
1935 Lah. 545; 1936 Lah. 300; 1936 Cal. 215; 39C.W.N. 1264; 41 O.W. 
N.-1=71 M.L.J. 740=1986 P.C. 818; 1936 Lah. 889=1.L.R. (1937) Lah. 
588 (552); 1936 Lah. 251. a 

(3) Charitable Trusts Act, 1869 (32 & 33 Vict. c. 110), S. 6. 

(4) Chintaman v. Dhondo, 15 B. 612. 

‘(5) Peary Mohun v. Monohar, 48 I.A. 258=48 C. 1019. 

(6) Annaji v. Narayan, 21 B. 556; Damodar v. Bhogilal, 22 B. 493. 
_ As to the framing of a scheme see Code of Civil Procedure, Ss. 92 and 
93. No scheme should be framed under sections 92 and 93, C.P. Code in the 
caso of a private endowment. Gopal Lal Sett v. Purna Chandra Basak, 49 
I.A. 100=49 C. 459 (P.C.). 

If a mahant denies the wakf nature of the property attached to the 
temples and sets up an adverse title to it, this alono is sufficient to render 
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. Grounds for removal.—The Courts are empowered to remove 
trustees for misfeasance. breach of trust or neglect of duty, and 
the law does not recognize any difference in the powers conferred 
on the courts in respect of trustees, whether hereditary or 
selected .1 


Failure to keep accounts and misapplication of funds will entail 
dismissal .? 


A trustee of a religious institution is bound to maintain 
accounts? and if the legislature requires itf he is bound to submit 
the accounts to the authorities concerned.5 


Assertion by trustees of their right to treat the trust property 
as their private estate and to apply the trust funds to their private 
purposes would be sufficient to justify their removal from the trust .* 


Where land was given for a specific religious purpose in order 
that that purpose might be carried out in perpetuity for the benefit 
of the grantor’s family, the representative of that family is entitled 
to step forth. when that purpose is neglected and the produce of 
the land is misapplied, to ask the court to prevent the misappro- 








“N 
him an unfif, person to continue in the office of the mahant and liable to re- 
moval on institution of proper proceedings for the same. Bawa A udhia 
Das v. Jokhu Malik, A.I.R. 1923 Lah. 131. See also 1936 Lah. 839. 

The head of a mutt holding certain: Devasthanams and the properties 
attached thereto as a trustee is liable to removal for proper cause. 

Nataraja Tambiran v. Kailasam Pillai, 44 M. 288=48 I.A. 1=39 M. 
L.J. 98=(1920) M.W.N. 371=25 O.W.N. 145=L.R. 2 P.C. 5=13 L. 
WwW. 301=57 T.C. 564=18 A.L.J. 1041 (P.C.). 

(1) 2 Mad. 197=4 Ind. Jur. 280: See also 31 Mad. 212. 

(2) 15 Bom. 612 (624)=2 Mad. 197 cited in 18 M.L.J. at p. 207; 
18 Bom. 551; 31 Mad. 212. Charges of fraud and dishonesty made against 
the trustee of a charity must be established at the hearing of the case, and 
cannot be allowed to be reserved and proved subsequently in the course of 
taking accounts. 18 Bom. 551. Where the trust deed of a charity executed 
subsequently to the death of a testator under whole will, charity was esta- 
blished docs not stricily conform to the provisions of the will, it is not the 
practice of the Court, when the discrepancy has been made by mistake, to 
visit the past consequences of the mistake upon the trustees. See 18 Bom. 
551 (565) and cases referred to therein; see also Tudor, 3rd Ed. 303. A 
shebait cannot be allowed to take his stand upon the general law which 
allows one trustee to call for an account from a co-trustee as much for his 
own protection as for the preservation of the trust unless there is an instru- 
ment setting the rights and liabilities of shebaits inter se and authorising 
a shebait to call for an account from a co-shebait. Mangacharya v. Raman 
Acharya, A.T.R. 1928 All. 689. ` 

(8) 18 M.L.J. 205=31 Mad. 212. 

(4) Act XX of 1863, S. 4. 

(5) As the Temple Committee; 18 M.L.J. 205. 

(6) 15 Bom. 612; see also 12 O.L.R. 370, 
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priation and to see that the income of the endowment is applied 
to its legitimate purposes. : 


Putting trustee on terms.—In a proper case, the court instead 
of dismissing the trustee will retain him on certain terms. Thus 
in Sivasankara v. Vadagiri, the Madras High Court held that 
though the trustee was guilty of misconduct, in the absence of any 
proved or deliberate dishonesty on his part, he might be direct- 
ed to comply with certain terms and conditions, in default of which 
he may be dismissed .* 

Similarly, in the case of a trustee of the Chidambaram temple, 
the High Court on appeal decreed that the suspension order be 
withdrawn on the terms that the trustee do file an undertaking with 
two sureties ‘that he would restore certain missing property belong- 
ing to the temple, and that he would duly conform to the decision 
of the majority of the trustees as to the management of temple 

affairs .* 


- The court has jurisdiction to direct a competent person to 
appoint a trustee and to direct delivery of possession by the dismis- 
sed trustee to the person properly appointed.* If there is no person 
competent to represent the trust the proper course is to appoint a 
receiver and direct delivery of possession to him. So long as a 
‘trustce is in possession whether before or after dismissal, he is liable 
to render accounts. A dismissed trustee is entitled to get a dis- 
charge and to be relieved of all obligations as a trustee by the court.* 


Dissensions among trustees —Dissension among trustees will 
also be a*ground for their removal, if their continuance would be 
against the interests of the institution.° 


Females.—In a Bombay case, Jenkins, C. J., in the course of 
the judgment in Dhuncooverbai v. Advocate-General said: ‘‘Tt is 
said her sex js a disqualification. Mr. Justice Tyabji thought on the 
evidence before him there was no improbability in the way of females 
being recoghized as Mohants in the Sanjogee Biragee community, 
and with this view T agree. ’” 

In a recent Madras case, Justice Sadasiva Iyer held that ‘‘While 
sex is no disqualification for a woman to hold the office of the 
management of a religious trust, whether Hindu or Mussalman, such 








(1) 14 Mad. 1 at p. 7. 

(2) Sivasankara v. Vadagiri, 13 Mad. 6 at p. 9. 

(3) Natesa v. Ganapathi, 14 Mad. 103. 

(4) 18 M.L.J. 205 (Case under S. 14, Act XX of 1863). 

5) Ibid. 

8) Letterstedt v. Brocrs, (1884) 9 A.C. 371 (386); see also Unedale 
y. Etrick, 2 Ch.Cas. 130. 

: (7) 1 Bom.L.R. 743. (749-750). 
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a disqualification exists in the case of the office of temple pujari or 
acharya purusha or other priestly office.” 


It has however been held in a later case that “a custom allow- 
ing a woman to succeed as heir to a religious office and getting the 
duties thereof performed by proxy is not illegal. ”? 


In another case, the Madras High Court has held that ‘‘there is 
no basis for the assumption that a minor, a female or a person un- 
learned in the Vedas would lose the right to service in the 
temple by reason of such infirmity; the onus would be on the dhar- 
makarthas to prove any disqualification.’ 


‘Custom excluding females—Family arrangement .—Where the 
members of a joint Hindu family, while dividing the family pro- 
perties agreed that the charities should be managed by the head 
of the family in each branch for the time being, and where on the 
death of such a member his widow claimed to succeed him in the 
management as against a male descendant of the founder by one of 
his grand-daughters. Held, that the language of the agreement 
clearly pointed to the intention that the management should be in 
the hands of the male heads and not in the hands of females, and 
that the widow could not claim to manage the charity even though 
it appeared that some females had previously asserted the right.* 


Females, unchastity of —A Hindu widow after she becomes 
a shebait does not forfeit her rights as such shebait as soon as she 
lapses from the path of virtue and honour. 


Hereditary trustees. —The Civil Courts have power to remove 
trustees for misfeasance, &c , and it does not recognise any differ- 
ence in respect of trustees whether hereditary or elected.® 








(1) Sundarambal v. Yogavanagurukal, 88 Mad. 850=23 I.C. 73=26 
M.L.J. 315=(1914) M.W.N. 286=1 L.W. 276. i 
(2) Ramasundaram Pillai v. Savundarathammal, 27 I.C. 440=16 M. 
L.T. 423 (38 Mad. 850, not foll.; (1910) M.W.N. 445; 21 M.L.J. 490; 
27 M.L.J. 100; 20 C.L.J. 183, Foll.) See also Kalee Churn v. Golabi, 2 
C.L.R. 128 (Case under Act XX of 1863). As to right of widow of last 
holder. of an impartible Zamindari to manage the endowment created by 
the lasi Zamindar out of his estate, see Srimant Raja v. Makerla, 20 Mad. 
162=24 T.A. 73 (74)=1 C.W.N. 497=7 Sar. P.C.J. 205. See also 4 Ind. 

Jur. 529. f 

(3) Thangirala Chiramjivi v. Raja Manikeya Rao, 25 I.C. 283=27 M. 
L.J. 179. 

(4) Krishnaswami Pillai v. Mookayi Ammal, 31 I.C. 35 (Mad.). See 
also 3 Cal. 766=13 C.L.R. 30=4 Sar. P.C. 411=7 Ind. Jur. 218=10 I. 
A. 32 (custom disqualifying females may be upheld by courts.) 

(5) Abdul Gafur v. Uma Kantha Pandit, 24 I.C. 266 (Cal.). 

(6) Fakrudin v. Ackeni Sahib, 2 M. 197; 4 Ind. Jur. 280; see also 
14 Mad. 103. ; 
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Long continuance of mismanagement.—English Courts have 
always restrained the improper application of charity funds, how- 
ever long the misapplication may be.t 


Mistake—Hostile title, claim of.—A mistake by hereditary 
trustee of a devasthan as to his true legal position does not of neces- 
sity afford a ground for removing him from his post of manager 
and entrusting it to new hands.” č ' 

There is, however, no hard and fast rule that every manager 
of a shrine, who has arrogated to himself the position of owner, 
should be removed from his trust; each case must be decided with 
reference to its circumstances.* at ee 

Negligence.—Neglect of trustee to carry out the trust and 
allowing the buildings of the trust institution to fall into disrepair 
will also be good ground for the dismissal of the trustee.* 


Obstruction to carrying on of trust. —Obstruction to the carry- 
ing out of the resolutions of the majority of the trustees and 
opposition to the repair of the temple and closing the temple on 
important festival occasions causing interruption of public worship 
are acts which may entail dismissal." 

If some of several joint managers are obdurate and obstruct 
the smooth management of the trust the obdurate managers may 
be removed.° ` 

Old age and infirmity.—Old age and infirmity and poverty 
coupled with: inability to perform the duties of his office are good 
grounds for the removal of the trustee from his office.” 


Poverty and insolvency. —Poverty may not of itself be as good 
a ground for dismissal. But the insolvent condition of a here- 
ditary trustee coupled with want of prudence in managing his own 
affairs would be prima facie eviderice of capacity to manage the 


trust. 

(1) See Tudor on Charitable Trusts, pp. 303, 305. 
(2) In this case the management of a devasthan being found to be lax 

and improvident, but not fraudulent and dishonest, the Court declined to 

remove the manager, but appointed a devasthan commiitee to supervise and 

control him, and framed a scheme for the management of the trust. (Annaji 

Raghwiath v. Narayan, 21 B. 556). As to complete repudiation of trust 


see 36 M. 418 at pp. 424, 425. 
(3) Damodar Bhatji v. Bhat Bhogilal Kassamdas, 22 B. 493 (15 Bom. 


612 Ref. to). 
(4) Ganapati Ayyan v. Savithri Ammal 21 M. 10 (11, 15). 
(5) Natesa v. Ganapati, 14 M. 103 at p. 110. 
(6) Juggodumba Dossee v. Puddomoney Dassee, 15 B.L.R. 318 (324); 
Natesa v. Ganapati, 14 M. 103 (110). 
(7) Thackersey Dowraj v. Hurbhum Nursey, 8 B. 432 (470, 471). 
(8) Aghore Nath Mukerjee v. Srimathi Kamini Debi, 11 O.L.J. 461, 
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A trustee in an impecunious condition though honest and has 
considerable position and influence in the locality, will be removed 
in the interests of the institution 1 In re Barker’s Trusts, Jessel, 
M.R., observed :? ‘‘A necessitous man is more likely to be tempted 
to misappropriate trust funds than one who is wealthy, and besides 
a man who has not shown prudence in managing his own affairs 
is not likely to be successful in managing those of other people. ”- 


In England, bankruptcy is not necessarily’ though it is usually* 
a ground for removal. Under this Act, a trustee shall cease to 
hold his office if he applies to be adjudicated or is adjudicated a 
bankrupt or insolvent." 


Repudiation of trust. —A complete repudiation by a trustee of 
the trusts on which he is bound to hold the properties committed to 
his charge for the benefit of others will work a forfeiture of the 
office, and even where no relief for removal has been asked he 
may be removed by the Court on the plaint being amended. ® 


Unsoundness of mind—Blindness.—Subsequent lunacy may be 
a ground for removal though it cannot operate as a forfeiture’ so 
also blindness. *® 


Wilful default.—Where there is no wilful default but merely 


a misunderstanding, the Court will not necessarily visit the trustee 
with removal .® 


Insufficient ground for removal.—A reason sufficient to pre- 
vent the appointment of a trustee is not necessarily a sufficient 
ground for removing an existing trustee.?° eS 


So, where no breach of trust has been committed, trustees, if 
otherwise unexceptional, are not removed merely on the ground of 
not possessing the required religious’ or residential’? qualification, 





(1) Judgment of Abdur Rahim and Burn, JJ., in A.S. No. 68 of 1913, 
dated 1st November, 1916. 

(2) (1875) 1 Ch.D. 48. Sec also remarks of Scott, J. in 8 B. 432 
(471); see also Adams Trust, 19 Ch.Div. 634, cited in 8 Bom. 432 (470). 

(3) Archbold v. Charitable Bequests Commissioners for Treland, (1849) 
2H.L. Cas. 440. 

(4) Bainbridge v. Blair, (1839) 1 Beav. 495. SR 

(5) See S. 54 (1) (b) infra. ; 

(6) Ambalam Pakkiya Udayan v. Dartle, 36 M. 418. (424-425). 

(7) Nilakandan v. Sankaran, 20 M.L.J. 949 (950). ~ ` 

3 Kamaran v. Junjan, 12 M. 307 (309) (Karnawan of a Malabar 
tarwad). 

(9) Attorney-General v. Cooper’s Company, (1812) 19 Ves. 187 (192) 
=34 E.R. 488 (489). i . y 

(10) A. G. v. Clapham, (1853) 10.Hare 540, 613 (trustees of a chapel). 

(11) Baker v. Lee, (1860) 8 H.L. Cas. 495, 513. 

(12) á. G. v. Clarenden (Earl), (1811) 17 Ves. 491, 499. 
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or on the ground of temporary absence from the kingdom,? or because 
they were appointed irregularly .? 


Practice and Procedure, Cl. (2).—If the manager of the 
Temple Committee sent proposals to dismiss a trustee to the other 
members and even before receiving replies thereto, he inform- 
ed the trustee that he had been dismissed, it does not operate as a 
dismissal. Such a matter cannot be done merely by the circulation 
of papers without giving the trustee an opportunity to explain his 
conduct, and without enquiry.* 


Removal of trustee—Practice of English Courts.—Where 
trustees of a charity exclusively connected with a particular religious 
sect adopt opinions differing from those. entertained by that sect, 
the Court will remove them.* 

Although certain facts may exist rendering the persons no- 
minated improper persons to be appointed trustees of a charity it 
does not follow that when they have been appointed the Court will 
remove them. Thus where, upon their original appointment, the 
trustees ought to have been members of the Church of England and 
resident within a prescribed district, the Court refused to remove 
them upon these grounds.® 


Although a trustee may be removed from administering a 
charity trust. it does not follow that he is not to be permitted 
to retain rights of nomination entrusted to him by the founder.*® 


Appeal—English Law.—An appeal lies to the Chancery 
Division of the High Court against any order appointing new 
trustees’ but the Court will not interfere except in cases of gross 
miscarriage of justice.® 


53-I3. The provisions of sections 

Application oi sec. 53 and 53-A shall, so far as may be, apply 

tions 53 and 53-A to to any specific endowment attached to a 

specific endowments. temple. (Inserted by Madras Act X of 
1946). 


(1) Re Moravian Society, (1858) 4 Jur. (N.S.) 703. 

(2) A. G. v. Cuming, (1843) 2 Y. & C. Ch. Case 139, 150, 151. 

(3)-Ponnambala v. Muthu Chettiar, (1916) 1 M.W.N. 18=33 I.C. 
52=30 M.L.J. 619. 

(4) Attorney-General v. Pearson, 3 Mer. 413; Attorney-General v. 
Murdock, 2 K. & J. 571; Attorney-Generalv. Munro, 2 D.G. & Sm. 122, 

(5) Attorney-General v. Clighton, 9 Jur. N.S. 939; Attorney-General 
v. Dewan, (Earl of), 15 Sim. 193. 

(6) Ex parte Blackburne, 1 J. & W. 297; Attorney-General v. Corpo- 
ration of Newbury, 2 H.L.C. 446., 

(7) Charitable Trusts Act, 1860, S. 8. 

(8)' Re Burnham National Schools, (1873) L.R. 17 Eq. p. 246, 
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Disqualifications of S4. (1) A non-hereditary trustee 
trustees. ` shall cease to hold his office if he— 


[(@) is sentenced by a criminal court to trans- 
portation or to imprisonment for a period of more than six 
months (such sentence not having been cancelled or reduced to 
a period of six months or less, or the offence not having been 
pardoned) provided that the Provincial Government may direct 
that such sentence shall not operate as a disqualification;] 
(Substituted by Madras Act V of 1944). 


(b) applies to be adjudicated or is adjudicated a bank- 
rupt or insolvent; or 


(c) ceases to profess the Hindu religion. 


(2) A hereditary trustee shall cease to hold his office 
if he ceases to profess the Hindu religion. 


(3) If a hereditary trustee becomes subject to any oi 
the disqualifications described in clause (a) or clause (b) of 
sub-section (1), the [Board]? may supersede him and appoint 
a fit person to administer the temple until the disability of the 
trustee ceases to exist or another trustee succeeds to the office. 


(4) The Board shall, in cases of dispute or doubt, deter- 
mine whether a trustee is disqualified under this section and its 
decision shall be final [and shall not be liable to be modified or 
cancelled in a Court of Law.]? 


“A trustee discharges very onerous functions and it is neces- 
sary that he should not be permitted to continue in office when-he 
becomes subject to the disqualifications which would be sufficient 
to terminate membership on a committee, for example. (State- 
ment of Objects and Reasons) . 

The Select Committee said.—‘‘Clause 23 of the original Bill 
has been elaborated into this clause and the power of determining 
cases of doubt or dispute as regards disqualifications under the 
section has been given to the Board instead of the ‘committee 
(Statement of Objects and Reasons. ) = 


Rita ees standaed SS. Subject to the provisions of 
scales of expenditure any scheme settled or deemed to be a scheme 
ini temples. settled under this Act— 





(1) Substituted by Madras Act V of 1944. 
(2) Added by Madras Act X of 1946, 
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(1) the trustee of a temple may from time to time sub- 
mit to the [Assistant Commissioner]? proposals for fixing the 
dittam or scale of expenditure in the temple and the amounts 
which should be allotted to the various objects or ceremonies 
connected with such temple or the proportions in which 
the income or other property of the temple may be applied to 
such objects or ceremonies. 


(2) The trustee shall publish such proposals at the 
temple and in such other manner as the [Assistant Commis- 
sioner]* may direct together with a notice stating that, if within 
one month from the date of such publication, any objection or 
suggestion is received from any person having interest, the 
committee will consider such objection or suggestion. 

(3) After the expiry of the period fixed under sub- 
section (2), the [Assistant Commissioner]? shall consider- the 
objections or suggestions that may have been received and may 
pass such orders [as he thinks fit]? onthe proposals. 


(4) The trustee or any person having interest may with- 
in six months of the date of the order passed by the [Assistant 
Commissioner]* under sub-section (3) either appeal to the 
Board against such order or institute in the Court a suit to 
modify or set aside the same. 
If such an appeal is preferred or such a suit is instituted 
the Board or the Court shall give at the expense of the appellant 
or. the plaintiff, as the case may be, notice of the appeal or of 
the institution of the suit to all the persons having interest either 
by personal service or where from the number of persons or any 
other cause such service is not reasonably practicable by public 
advertisement as the Board or Court mav in each case direct. 
(5) Subject to the result of such appeal or suit as is 
referred to in sub-section (4) the order of the [Assistant Com- 
missioner]* shall be final. The order of the Board on appeal 
shall be final. 

(6) The dittam or scale of expenditure for the time being 
in force in a temple shall nof be altered by the trustee except in 
accordance with the procedure laid down in this section. 





(1) Substituted by Madras Act V of 1944. 2 
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_ Section 55 provides for the varition, without the intervention 
of a Court of standards of expenditure in temple, or other institu- 
tion, ‘‘dittams” as they are called. The Court can intervene only 
if there is a-difference of opinion between the trustee and the 
Committee in this matter.? 

_ it was considered by the Select Commitee, that, in the matter 
of changing the dittam or established scale of expenditure in a 
temple, worshippers besides trustees and Committees should have 
a voice. The Select Committee have accordingly provided for an 
opportunity being given to them to submit objections or suggestions | 
to the Committee before it passes orders. They will also along 
with the trustee have the right to appeal to the Board against the 
Committee’s order. (Report of Select Committee). 

SG. (1) The trustee of every temple shall in each 
year submit to the [Assistant Commis- 
sioner]* before such date and in such form 
as the Board may require, a budget showing the probable receipts 
and disbursements of the temple and the endowments connected 
therewith during the following year. i 


(2) Every such budget shall make adequate provision 
for the dittam or scale of expenditure for the time being in force 
and the due discharge of all liabilities in respect of loans. 

(3) The [Assistant Commissioner]? may within such 
time after the receipt of the budget as the Board may fix, direct 
the trustee to make such alterations, omissions or additions in 
the budget as [he]? may think fit., l 


(4) The trustee may, within such time as the Board 
may fix, appeal against the order of the [Assistant Commis- 
sioner]? under sub-section (3) to the Board whose decision 
shall be final [and shall not be liable to be modified or cancelled 
in a Court of Law. ]° 


The Select Commitice said.—‘The submission of annual bud- 
gets by trustees to the Committee is an important step in the 
direction of ensuring ordered expenditure in temples. While 
we hold that it is unnecessary to require the sanction of the Com- 
mittee before a trustee can proceed to act on a budget, we consider 
that the Committee should have power to check extravagance, 
enforce ceconomy, ensure compliance with the approved dittam and 


—— 


Budgets of temples. 








(1) Sce Statement of Objects and Reasons. 
(2) Substituted. by Madras Act V. of 1944. 
(3) Added by Madras Act -X of 1946. 
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insist on re-payment in due time of amounts borrowed. The right 
conferred on the trustee to appeal to the Board against the orders 
of Committees is, in our opinion, a sufficient safeguard against the 
misuse by Committees of the powers conferred on them under sub- 
clause (3). (Report of Select Committee) . 
[SG-A. The provisions of sections 
Repiication. oi ac 55 and 56 shall, so far as may be, apply 
tions 55 and 56 to to specific endowments attached to a 
specific endowments. temple.] (Inserted by Madras Act X of 
1946). 
[S%. (1) When the Board is satisfied either of its 
own motion or on the application of any 
person having interest that, in the interests 
of the proper administration of the endowments of a temple, a 
scheme of administration should be settled, the Board may, after 
consulting in the prescribed manner the trustee and the persons 
having interest by order settle a scheme of administration for 
the endowments of the temple. : 

Explanation.—The power to settle a scheme under this 
sub-section shall be deemed to include a power to settle a scheme- 
for any specific endowment or endowments attached to a temple. 
= (2) A scheme settled by the Board under sub-section 
T) may contain provision for— 

(a) fixing the number of non-hereditary trustees; 

(b) removing any existing trustee or trustees, whether - 
hereditary or non-hereditary ; 

(c) appointing a new trustee or trustees in addition to 
or in the place of any existing trustee or trustees, whether here- 
ditary or non-hereditary : 

Provided that where provision is made in the scheme for 
the removal of a hereditary trustee provision shall also be made 
therein for the appointment, as trustee, of the person next in 
succession who is qualified; 

(d) associating one or more persons with the trustee or 
trustees or constituting a separate body for the purpose of 
participating or assisting in the whole or any part of the ad- 
minstration of the endowments connected with such temple; 

(e) appointing or directing the appointment of a paid 
executive officer, who shall be a person professing- the Hindu 


Schemes for temples. 
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religion, on such salary as may be fixed by the Board, to be paid 
out of the trust funds and defining the powers and duties of 
such officer; 


(f) defining the powers and duties of the trustee o 
trustees ; ; 


(g) directing the appropriation of any surplus funds in 
accordance with the provisions of section 67. 

(3) The Board may determine— 

(a) what the properties of the temple are and append 
to the scheme a schedule containing a list of such properties: 

Provided that such determination shall not affect per- 
sons who are in hostile possession of any of the said properties; 

(b) what proportion of the endowed properties or in- 
terest therein shall be allocated to any particular object of the 
endowment. 

(4) The Board may, for good and sufficient cause, 
suspend, remove or dismiss any executive officer appointed in 
pursuance of a scheme settled under sub-sectiori (1) or direct 
the removal of such officer. 


(5) The Board may at any time by order and in the 
manner provided in sub-section (1) modify or cancel a scheme 
settled under that sub-section. 

(6) Every order of the Board settling, modifying or 
cancelling a scheme under this section shall be published in the 
prescribed manner. 

(7) The trustee or any person having interest may 
within six months of the date of such publication institute a 
suit in the court to modify or set aside such order. 

Subject to the result of such suit and subject to the pro- 
visions of sub-section (9), every order of the Board shall be 
final and binding on the trustee and all persons having interest. 


(8) Pending the framing of a scheme, the Board may 
appoint, a fit person to discharge all or any of the functions of 
a trustee and define his powers and duties. 

(9) Any scheme of administration settled by a court 
under this section or which under section 75 is deemed to be a 
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scheme settled under this Act may, at any time for sufficient 
cause, be modified or cancelled by the court on an application 
made by the Board or the trustee or any person having interest 
but not otherwise.] (Substituted by Madras Act X of 1946.) 


Settlement of Scheme.—The Select Committee said:—‘‘Even 
among non-excepted temples, there are institutions where the 
` interest are so important or the funds handled by the trustee are so 
large that the settling of a special scheme of administration will be 
a more efficient form of control than the one exercised by a com- 
mittee under the Act. We have provided for the contingency in 
this clause. The scheme should, we think, be settled by the Board 
in consultation with the committee, the trustees and other persons 
having interest in the temple. It is open, however, to the trustee 
or interested person to apply to the court to modify a scheme settled 


by the Board.” 





(1) Report of Select Committee. 

A scheme framed by the Hindu Religious Endowment Board in 1926 
in respect of a mnon-excepted temple vested the management of it in a board 
of three trustees, one of them to be a member of a family which possessed 
a hereditary right to the trusteeship. In 1942 the Board modified the scheme. 
The modification provided that the Board should appoint any one of the 
trustees as the managing trustee for such period as it might deem fit, and it 
was empowered to enjrust with such powers as it might deem fit and to 
remove him from such office for good cause on a question whether the modi- 
fication was ulira vires the Board im that the Board had uo power to appoint 
a non-hereditary trustee as managing trustee. 

Held, that the Board had the power to appoint any trustee, whether 
hereditary or non-hereditary to be the managing trustee for a period and hence 
the modification was ‘quite within its powers. (1946) 1 M.L.J. 133. In 
settling a scheme for an ‘‘excepted temple’’, the Board has no power to ap- 
point or constitute a separate body of trustees for managing the temple under 
S. 59 (2) of Act of 1925. Having regard to the general scheme of the Act, 
it cannot be said that S. 59 (2) was not intended to confer special power 
on the Board in the case of a math but merely to make a special restriction 
when the power under S. 59 (1) is exercised with reference to a math. An 
“excepted temple” is clearly differentiated throughout the Act. 1935 M. 
W.N. 382=68 M.L.J. 722. It is not correct to. hold that in an inuiry 
under $. 57 of the Act the Board cannot deal with a question of disputed 
title. It may not always be possible to frame a scheme without coming to 
some conclusion as to the income available or as to the properties to be 

managed. Any view taken by the Board cannot of course affect third parties 
in hostile possession of the properties nor can it always be final even as against 
parties appearing before the Board. The Civil. Court in which a suit is 
brought under S. 57 (3) cannot in any view decline to adjudicate on ques- 
tions of title when raised before it. ‘The suit being one filed in a Court 
of plenary jurisdiction, though it might arise out of the framing of a 
scheme by the Board, there is no sufficient justification for the Court to 
exclude questions of title and to decline to adjudicate on them. 46 L.W. 
668=A.1.R. 1937 Mad. 750=(1937) 2 M.L.J. 368. A provision in a 
scheme framed by the Hindu Religious Endowments Board for a temple was 
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Provisions as to schemes under this Act.—S. 57 provides that 
when a scheme has been settled under section 92, C. P. Code, that 
scheme is notwithstanding any provision of this Act which may be 
inconsistent with the provisions of such scheme, deemed to be a 
scheme settled under this Act. Such scheme may, however, at any 


time for sufficient cause be modified’ or cancelled by the Court on 
the scheme of the Board. 


S. 57, cl. (2) states that the provisions of sections 92 and 93, 
C. P. Code, having no application to religious endowments for pur- 
poses mentioned in that section and, consequently except as pro- 
vided by this Act no suit claiming any relief in respect of the 
management of a religious endowment can be maintained. 


““Schenie”—Meaning of—English Law.— ‘Usually, when a 
scheme is spoken of in connection with a charity, what is meant is, 
not the instrument of foundation, but a document sanctioned by 
some properly constituted authority containing directions for the 
administration of the charity. In England previous to the passing 
of the Charitable Trusts Act, such schemes were made by the Court 
of Chancery only. They were made mainly in the three classes of 
cases: (1) where the directions contained in the instrument of 
foundation were ambiguous, imperfect of otherwise insufficient; (2) 
where the directions, though originally precise and complete had 
become, under altered circumstances, unsuitable to carry out the 
as follows: ‘‘The said temple shall be under the control and management 
of a single trustee; and the present trustee Mr. S shall be first 
trustee under the scheme and the trusteeship shall continue in him 
and the other heirs of his father’ late C. So long as they pay 
an annual contribution of rupees three thousand which will be set apart for 
tha ¢hiruppani work of the temple and for the upkeep and maintenance of the 
temple walls and its premises.’’ I¢ was also found that the said S actually 
offered to endow a sum of Rs. 25,000. for establishing a thevaram patasala 
as an adjunct to the temple, and that this offer which was accepted by the 
Temple Committee and the Board was also one of the reasons for the ap- 
pointment of S as trustee for life under certain conditions, and also for 
restricting the appointment of future trustees to the members of his family. 
Held, (1) that the effect of the provision in the scheme was really to trans- 
fer the office of trustee by the Board and the Committee to S in return for 
a present payment of Rs. 25,000 in cash and a promise to make an annual 
payment of Rs. 3,000; and such a transfer of the office of trustee for a 
monetary consideration, being opposed to public policy, could not be re- 
cognised as being in accordance with law; (2) that though in one sense the 
temple benefited by the appointment, since the benefit came in such a <t ques- 
tionable shape’’, the consideration of benefit could not prevail; (3) that 
appointments of the kind were not permitted by custom; and even if there 
were such a custom, it could not be recognised by law. (1938) 1 M.L.J. 
517. @Quacre.—Whether the Board has power to make an appointment of a 
hereditary trustee in a non-excepted temple? 47 L.W. 529=A.I.R. 1938 
Mad. 713=(1938) 1 M.L.J. 517. See also (1938) 2 M.L.J. 987 cited 
under Cote and 56 L.W. 497. 








a. zid 5 
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general intention of the founder; and (3) where a scheme sanction- 
ed by the Court itself had in like manner become unsuitable for 
that purpose.” i 
Considerations which will weigh with Courts in framing 
Schemes.—In appointing new trustees and settling a scheme, the 
Court is entitled jto take into consideration not merely the wishes of 
the founder, so far as they can be ascertained, but also the past 
history of :the institution, and the way in which the management has 
been carried on heretofore, in conjunction with other existing con- 
ditions that may have grown up since its foundation.” The Court 
has also the power of giving any directions and laying down any 
rules which may facilitate the work of management, and if necessary, 














WORK OF THE BOARD UNDER THIS SECTION.—The following extract 
from the Report of the Commissioners shows the work done by the Bourd under 
this section :— 

“The number of temples for which schemes have been already setiled by 
Courts is comparatively small (about 250) compared with the number of 
institutions which were mismanaged and were really in need of improvement 
in their management and working. Besides trying to settle new schemes 
where necessary, the Board has to examine even the schemes already settled by 
Courts as they are often found to be defective, owing chiefly to the techni- 
eal difficulties inevitably involved in the procedure adopted in the Courts 
which had to be guided by such evidence as parties presented in accordance 
with their own interests. The Board has, therefore, to find out the defects 
in the said schemes and formulate suggestions for amendment of the same 
with a view to remedy the defects and to make suitable changes with due 


regard to the provisions of the Hindu Religious Endowments Aci, 1923 (Act: 


I of 1925), the machinery constituted under ij—the Hindu Religious Endow- 
ments Board and a better class of temple commiitees than those that pre- 
viously existed—and the principle enunciated by the High Court when the 
present Act was about to be passed. See 20, L.W. 687 (691, 692) ihat the 
‘Board coming into existence under it would be in a better position to deal 
with administrative matters connected with endowments than the Courts 
themselves. It was ouly after the close of jhe period under repori that the 
Board decided to make a few applications for the amendmenj of existing 
schemes. It is absolutely necessary that in respect of almost all the 250 
old schemes similar applications should be made but the Board’s financial 
position has to be secured and stabilized before this task is undertaken. 


Cases where the settlement of schemes for the first time was found necessary 


naturally claimed prior attention. 

«í Action under. the latter head was taken (@) either on receipt of regular 
and formal applications from private parties or (b) as a result of the in- 
vestigations directed by the Board. ‘The number of these two classes of 
cases dealt with during the period under report is 61 and 26, respectively. 
On the conclusion of the enquiries that ensued, the Board settled under 
sections 53 and 59 of the Act schemes of administration for 85 temples and 


2 maths.’’ > 
Per Stirling, J., In re Mason’s Orphanage v. London and North- 
rei Railway Co., (1896) 1 Ch. 54; and see sec. 29 of the Charitable 


55. 
ee ome Ismail Arif v. Ahmed Moolla Dawood, 43 C. 1085 at 


pp. 1101, 1102. 
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the appointment of trustees in the future.t Due consideratio 
should however be given to the established practice of the institu- 
tion and to the position of persons connected with it.? It has been 
held by the Madras High Court that a court cannot interfere with 
the statutory powers conferred upon the Board or the members of 
a Committee so as to deprive them of their statutory functions, 
although it might frame a scheme conditional on legislative sanction 
being obtained for it.” Mr. Justice Seshagiri Iyer, however, in the 
course of the judgment said:—‘A Court has the power to adminis- 
ter a charitable or religious trust provided it does not unduly in- 
terfere with the visitor or the statutory body.* There is general 
right possessed by a subject to ask a court’s assistance to set right 
abuses and to have a Scheme framed independent of the Statute. ”* 
Jurisdiction of Commissioners under English Law.—Juris- 
diction is given under the English law to the Commissioners to 
provisionally approve a new scheme for the administration of a 
charity in cases where, in the opinion of the Commissioners, the 
scheme as contemplated cannot be carried into complete effect 
otherwise than by Act of Parliament. However, neither the Courts 
nor the Commissioners have power to make a scheme in the case of 
a charity founded by Royal Charter or Act of Parliament and 
regulated according to the provisions of such Charter or Act.® 


Jurisdiction of Court.—It is beyond the jurisdiction of the 
Court to sanction, without the consent of the existing governing body 
of a charitable trust, a scheme which ousts the governing body from 
its right of administering the trust, where the trust remains, and 
is capable of being effectuated, and no breach of trust is shown.” 


Jurisdiction over Commissioners.—In a case where by a 
scheme for ‘the management of a charity, it was provided that any 
question affecting the regularity or the validity of any proceeding 
under the scheme should be determined conclusively by the Charity 





(1) Mahomed Ismail Arif v. Ahmed Moolla Dawood, 43 C. 1085, at 
pp. 1101, 1102. 

(2) Baldeopuri v. Gopaldas, 8 Bom.L.R. 756. Where a family has a 
right of worship with some emoluments atiached to it, the Court may assign 
certain days for facility of worship and for the purpose of enabling such 
party to reccive offerings offered (A.I.R. 1925 P.C. 139 and A.I.R. 1923 
All. 425, Rel. on); Goswami Sadanand v. Goswami Indra Nand, 23 I.C. 
763=A.1.R. 1930 All. 383. F 

(3) Sitharam Chetty v. Subramania, 32 I.C. 211 at pp. 215, 219=30 
M.L.J. 29=19 M.L.T. 25=3 L.W. 43=39 Mad. 700. 

(4) Ibid. 

(5) Ibid. 

(9) Attorney-General v. Smari, 1 Ves. Sen. 72; Chilcott, p. 107; 
Charitable Trusts Act, 1853, S. 65. 

(7) Attorney-General v. Governors of Christ’s Hospital, 65 L.J.Ch. 

646; Chilcott, p. 107. 
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Commissioners the Court refused to issue a mandamus to the Com- 
missioners to decide a question which had arisen under the pro- 
visions of the scheme, on the ground that the applicants had other 
alternative, convenient and effectual remedies by proceeding to 
have the question decided by action in the ordinary Courts.1 


SS. (1) Vacancies amongst the 
F Filling up of yacan; office-holders or servants of a temple shall 
es amon ofice: . 
elders ior pervants. be filled up by the trustees in cases where 
the office or service is not hereditary. 


(2) In cases where the office or service is hereditary, the 
next in the line of succession shall be entitled to succeed: 


Provided that, if there is a dispute respecting the right 
of succession to such office or service, or in cases where such 
vacancy cannot be filled up immediately, or where the person 
entitled to succeed is a minor without a legally constituted 
guardian fit and willing to act as such, or where the hereditary 
office-holder or servant is by reason of unsoundness of mind or 
other physical infirmity unable to discharge the functions of the 
office or perform the service, the trustee may appoint a fit person 
to discharge the duties of the office or perform the service, until 
another person succeeds to the office or service or the disability 
of the office-holder or servant ceases to exist, as the case may be. 


(3) In making an appointment under the proviso to sub- 
section (2), the trustee shall have due regard to the claims of 
members of the family, if any, entitled to the succession. 


The Select Committee said.—‘‘The indefiniteness of the exist- 
ing law as regards the powers which trustees of temples may 
exercise over office-holders and servants therein, especially those 
possessing hereditary rights, has been a fruitful source of litigation 
hitherto. These clauses are an attempt to define these powers in a 
clear manner. The trustee is given full disciplinary powers over 
all classes of servants, both hereditary and non-hereditary. He 
cannot, however, make any, except interim, appointments to here- 
ditary offices and even this he can do only in the circumstances and 
under the conditions set forth in sub-clauses (2) and (3).” (See 


Report of Select Committee) . 





oe. 1. Se 
(1) Queen v. Charity Commissioners, (1897) 1 Q.B. 407; 66 L.J. 


Ch. 521. Fe 
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59. [The Board or the Assistant Commissioner may 
Trustees to furnish require the trustee of a temple or any 
accounts, etc. to the specific endowment attached thereto or his 
Commissioner. agent to submit to the Board or to the 
Assistant Commissioner, as the case may be, such accounts, 
returns, reports or other information relating to the adminis- 
tration or management of the temple or the endowment in his 
charge, its funds, property or income or moneys connected there- 
with or the application thereof, at such time and in such manner 
as the Board or the Assistant Commissioner may require. } 
(Substituted by Madras Act X of 1946.) 

Scope of section.—S. 59 embodies in an elaborated form the 
substance of the second sub-paragraph of section 13 of the old Act* 
but throws the obligation on the trustee.* 

Practice of English Court —In cases where the liability to 
render accounts, etc., is disputed, under the English practice, the 
question is usually raised on a motion by the Commissioners to 
commit the parties so refusing for contempt of Court.* 

GO. [The President of the Board or any Commis- 

sioner or Assistant Commissioner in res- 
Inspection Ly Presi- pect of his division or area may inspect all 
dent, Commissioner or . 
Assistant Commissioner, Movable and immovable property belong- 
ing to and all records, correspondence, 
plans, accounts and other documents relating to any temple or 
specific endowment attached thereto and the trustee of such 
temple or endowment and all officers and servants working under 
him, his agent and any person having concern in the manage- 
ment or administration thereof shall afford to the President, 
the Commissioner or the Assistant Commissioner such 
assistance and facilities as may be reasonably required and pro- 
duce them for inspection.] (Substituted by Madras Act X of 
1946). 
Sec. 60 (a) of the old section—Applicability.—S. 60 (a) 
(before Amending Act X of 1946) is not confined in its application 
(1) Act XX of 1863. 
(2) Statement of Objects and Reasons. > 
(3) In re Sir R. Peel’s School at Tamworth, L.R. 3 Ch. 545; In re 
St» Bride’s Fleet Street, L.R. 35 C.D. 147 (N.); In re Gilchrist’s Trusts, 


64 L.J. Ch. 298. As to whether a member of Parliament can be commit- 
ted for contempt, sce In re Sir R. Peel’s School Case, Chilcott, p. 17. 
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to a temporary absence of the temple committee, but also applies 
when the committee contemplated by that sub-clause had never 
been appointed at all. The words of S. 60 (a) are quite general 
and provide for the exercise of the right by the Board and its pre- 
sident in all cases where a committee such as is referred to in 
S. 43 (2) has not been constituted or is not in existence. 1942 
M.W.N. 7691943 Mad. 222—(1943) 1 M.L.J. 496. Case 
under the Act before Amendment of 1946). 


GO-A. [(1) Where for any local area or any class or 
classes of institutions in any local area, a 
committee has not been constituted or is 

Exercise of the rights Ot in existence, the Board and its Presi- 
and Powers and dis- dent may, notwithstanding anything con- 
REE es bE fee tained in this Act, exercise all or any of 
Board in certain cases. the powers and perform all or any of the 

duties of the committee and its president 
respectively, until a committee is constituted 
or comes into existence. 

(2) The provisions of this Act relating to appeal from 
the orders of a committee to the Board or the approval of the 
actions of a committee by the Board shall not apply to the orders 
or actions of the Board acting under sub-section (1).] (Omitted 


by Madras Act V of 1944.) 
CHAPTER VI. 
17Matus. ] 
261. (1) The trustee of every math and specific 
endowment attached to a math shall in each 


Submission o bud- year submit to the Board before such date 


gets and annual ac- and in such form as the Board may 
counts. A 
require— 


(a) a statement of the actual receipts and disbursements 
of the previous year; and 
~ - (b) a budget showing the probable receipts and dis- 
bursements of the following year. 

(2) The budget of every math shall make adequate pro- 
vision for the dittam or the scale of expenditure for the time 


(1) Substituted by Madras Act X of 1946. 
(2) Secs. 61 and 61-A Substituted by Madras Act X of 1946, 
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being in force and the other customary expenses of the math 


and for the due discharge of all liabilities in respect of the debts 
binding on the math. 


K 3) Every such budget may, with any surplus which may 
be available after providing for the matters referred to in sub- 
section (2), make provision for such religious, educational or 
charitable purposes not inconsistent with the objects of the math 


as its trustee may deem fit. Substituted by M 
of 1946.) ] ( ituted by Madras Act X 


A (4) The Board may make such suggestions as it may 
think fit in regard to the various items in the budget including 
those relating to the surplus. 


@©@1-A, [(1) For the management of the secular affairs 
Erh, of a math, the trustee of the math shall, 
manager and his func- when required by the Board, appoint a 
pons- competent person as manager and report 
ihe name of the person so appointed to the Board. 


(2) The manager appointed under sub-section (1) shall 
in addition to the trustee be responsible for the due submission 
of the registers, accounts and budgets of the math, to the Board 
and also for the performance of other statutory duties imposed 
upon the trustee under this Act.] (Substituted by Madras Act 
X of 1946). 


Scope of Ss.61-65.—Referring to Ss. 61-65, the Select Com- 
mittee (to the Original Bill of 1926) said:—‘‘S. 61 provides for 
the submission to the Board of the Budgets and annual ‘accounts 
of maths and excepted temples. The submission of an inventory 
under Ss. 38 and 39 and the getting of their accounts audited by 
auditors appointed by the Government complete, roughly speaking, 
the obligations which these institutions will under the Bill be sub- 
ject to in normal times. And it has to be remembered that neither 
the Board nor anybody else can take arly action in the nature of 
administrative discipline against the trustees except in pursuance 
of S. 62. The latter section provides for the framing of a separate 
scheme of administration for a math or excepted temple in cases 
where inquiry establishes mismanagement on the part of the trustee 
or proves that in the interest of the endowment such a scheme is 
necessary. The Board will make the inquiry and frame the scheme 
in consultation with the disciples of a math and the persons inter- 
ested in the case of a temple. If a controlling or adyising authority 
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is considered necessary in the case of a math, sub-clause (2) of 
section 63 restricts its personnel to the disciples. Before a scheme 
framed by the Board can take effect, it has to be decreed by a 
court and before the decree is granted an opportunity has to be 
given to persons interested to submit objections and suggestions. 
While we have been unanimous in ;the view that no scheme should 
be framed for maths except after detailed enquiry and in the cir- 
cumstances detailed in Ss. 62 and 63 some of the members of the 
* committee have strongly urged that the Saiva Sidhanta maths should 
be brought under strict control immediately and that a scheme for 
the better administration of such maths should be elaborated and 
embodied in a schedule to the Bill. It was decided, however, by 
a majority that such scheduling of a few maths would be invidious, 
that we had not sufficient materials before us to justify what would 
amount to a violation of the principles contained in the Bill and 
that the proper course for the disciples of these maths, who want 
control over their administration, would be to apply for a scheme 
immediately the Bill was passed into law. The proposal to 


schedule a scheme for the Saiva Sidhanta maths was accordingly 


Negatived . 72 








(1) See Report of the Select Committee. 

The provisions of this section were the subject, of strong criticism not 
only by more than one member of the Select, Committee, but also by several 
members during the passing of the Bill in the Council:— 

“As recognized in the majority report, the power of the heads of maths 
over the income of the institutions over which they preside are larger than 
those of dharmakarjhas or managers of temples. Except on the question 
of succession there is no difference of rights and obligations between here- 
ditary and non-hereditary trustees. It is essentially 2 wrong principle to 
adopt to club excepted temples and maths together and make the same pro- 
visions applicable to both. I should have preferred provisions relating to 
the non-hereditary trustees, hereditary trustees and maths to be separately 
given making the provisions applicable to one class applicable wherever 
suitable to another class or the other classes as well. The fact, that the 
head of a math has very large powers of disposition over the income of 
the math, such disposition not being inconsistent with the purposes of the 
math, even though it may not be necessitated by the exigencies of the math, 
has not been given due recognition in the Bill. And this is largely due to 
the fact that maths and temples have been clubbed together. It is no doubt 
true that there are certain maths in the Presidency whose history reveals 
considerable mismanagement in the past, but that fact does not justify the 
same treatment being accorded to all the maths. Jt is, I think, necessary 
that power should be taken to except particular institutions or classes of 
Insitutions from the scope of the Bill. The Select Committee have not 
been put in possession of sufficient materials: to justify the same provisions 
being applicable to all the maths in the Presidency. In fact such materials 
as have been placed before the committee justify an opposite conclusion. 
In my opinion, when any relief is found necessary to be given in the case 
of a math, the initiative should be exclusively taken by the disciples of the 
math concerned, without the intervention of the Board, and the Courts whose 
functions are entirely judicial are much better situated. and able to deter- 
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Position of shebait and mahant—Summary of cases.—A 
shebait is, by virtue of his office, the administrator of the property 
attached to the temple, of which he is shebait. As regards the 
property of tthe temple, he is in the position of a trustee. But as 
regards the service of the temple and the duties that appertain to 
it, he is rather in the position of the holder of an office or dignity. 


Tt has been laid down by the Judicial Committee, that a shebait 
has not the legal property, but only the title of manager of a religious 
endowment.* It follows from this that the rents of property dedi- 





mine what schemes may be necessary for the administration of the maths 
than the Board, and the Board need not have any function assigned to it 
in the matier of a settlement of schemes for maths. All that is necessary 
is to give power io Courts to frame schemes in appropriate cases in regard 
to maths. It has to be remembered that maths are brought under the 
purview of special legislation for the first time now, and prudence suggesis 
the observance of considerable caution in deviding how far their present 
management should be interfered with and what machinery should be created 
for such interference. ’’—Minute of Dissent, by Mr. Govinda Raghava Tyer. 

Mr. Ramachandra Rao, in his Minute of Dissent, said:— 

“<I have a good déal of hesitation and doubt. about the inclusion of 
maths in the Bill. I do noi, minimise the serious allegations of mismanage- 
ment, that have been made from time to time against some of the matadhi- 
patis in Southern India and I sympathize with those of my colleagues who 
are anxious for a reform in their administration. I feel, however, that, it 
would have been more satisfactory if legislation were undertaken separately 
for them after a thorough inquiry into the origin of these maths and the 
directions in which control is desired by all those concerned in their admi- 
nistration. ’? 


As regards the work done by the Board under this section, the members 
of the Board state in their first report as follows:— 

“Under section G1, every math and excepted temple has to submit to 
ihe Board in each year not only a budget showing the probable receipts and 
disbursements of the following year but also a statement of the artual re- 
ceipts and disbursements of the previous year. Forms therefore were pre- 
pared by the Board and copies of the same forwarded to as many of the 
trustees of maths and excepied temples as possible. The work of service 
of the forms on, and the obtaining! of them properly filled up by, the trustees 
was’ mostly entrusted to the inspecting officers, and it is still unfinished 
owing to several reasons, the main reasons being the inadequacy of the staff 
and the obstructive and evasive tactics and the ignorance and unbusinesslike 
methods of many trustees. Non-excepted temples not under the control of 
committees are for the presenj being treated as on a par with maths and 
excepted iemples for this purpose. The arrangement will have to be revised 
when these temples are actually brought under the control of committees. 
The budgets and statements of accounis due to the Board for each fasli 
year should be respectively submitted by the trustees before the 31st March 
preceding and October following.’’—First Report of the Rel. Endowments 
Board, p. 12. x ; 

(1) Ramanathan v. Murugappa, 29 M. 283=33 I.A. 139 (P.C.). 
See also Rangacharya v. Raman Acharya, 27 A.L.J. 229=114 I.C. 734. 


(2) Shibessouree v. Mothooranath, 13 M.I.A, 270 (273). 
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cated to the services of an idol as well as offerings made to the 
idol belong to the idol, and not to the shebait or mahant. 

As to the property of a math, the title to it in an ordinary case 
is in the mahant as the spiritual head of the institution, but the 
property may, by the usage and custom of the institution, vest in 
trustees other than the spiritual head. In any case, the property is 
held solely in trust for the purposes of the institution, and the sur- 
plus income must be added to the endowment and not applied for 
the personal enjoyment of the head of the math. 


(1) Arunachalam v. Ventatachalapatht Guruswamigal, 46 I.A. 204 
=43 M. 253=37 M.L.J. 460. K 

The following cases relating to maths and the position of the mahant 
in relation thereto may be noted with advantage :— 

Generally in the case of maths the rule is that the mahant or spiritual 
head is the owner. But this is not an invariale rule and by the usage and 
custom of the institution, the properties might vest in trustees other than 
its spiritual head. In any case the property is held solely in trust for 
the purposes of the instituiion and itis the duty of themanager of such a math 
to refrain from the personal enjoyment of surplus income and to add it to 
capital. Arunachallam Chetty v. Venkatachalapathi Guruswamigal, 43 M. 
2538=(1919) M.W.N. 850=24 C.W.N. 249=46 I.A. 204=22 Bom.L.R. 
457=87 M.L.J. 460=17 A.L.J. 1097=10 L.W. 642—53 I.C. 288=26 M. 
L.T. 479 (P.C.); (43 C. 707; 41 M. 296; 2 M. 175, Ref.). 

A Mahant is not the owner of the property of the mutt. AfLusammat 
Parsania v. Hari Charan Das, 16 I.C. 588=17 C.L.J. 65. Also 
Mahant Jib Lal v. Mahant Jaga Mohwn, 16 I.C. 453 (1)=16 C.W.N. 
798. He is only a manager of the math properties. Rangacharya v. 
Raman Acharya, A.I.R. 1928 All. 689 (48 I.A. 302: 13 M.I.A. 270; 27 
C.L.J. 605, Rel. on.) 

The Mahant of a Math is a trustee in law of the Math properties. 
Devasikamani Nataraja Desikar v. Valliammi Achi, 37 M.L.J. 231; 521. 
C. 914. 

There is no presumption with regard to the properties in the possession 
of a head of the Math that they are not Math properties. Paramahamsa 
Parasamaya v. Yavadrak:shaki Ammal, 28 I.C. 829. 

The head of an asthan has no property other than asthan property and 
his ineome consists of the profits of the property and offerings made to him 
in the character of trustee of the institution. Tt follows that his subse- 
quent acquisitions must be presumed to have been made with the aid of 
such income and consequently will follow the same character as the nucleus. 


But the law does not disable him from owning property of his own and | 


those who allege the separate and personal character of property found in 
his possession must discharge the onus that lies on them to prove their case. 
Rampat v. Durga Dharathi Mahant, 60 I.C. 440=23 0.C. 303. 

A mahant though required to observe celibacy can acquire property for 
his personal benefit if he has funds of his own. Rajmam v. Brahm Surat, 
26 T.C. 621=17 O.C. 336. ann r 

The pronami offered by the faithful to the mahant is his private pro- 
perty. Such property does not become a part of the endowment property. 
There is uno rule to determine whether on a particular occasion the offering 
was made to a deity or to the mahant. Kumud Bam v. Tripura Charan, 60. 
I.C. 464. x Br 

The dwelling house of a mahant is a part of the religious endowment and 
must be maintained out of the income of the endowment. (Zbid.) 
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Dharmakaria.—A dharmakarta is no more than a manager, 
and his rights, apart perhaps from the question of personal support, 
are never higher than those of a mere trustee; in this respect he 
differs from a shebait or the head of math.. ‘Those functionaries 
have a much higher right with larger powers of disposal and 
administration . 1 


Benami purchase by shebait of debutter property.—As a 
shebait occupies a fiduciary relationship in respect of the debutter 
property, a purchase of such property by him benami and without 
disclosing that he is the real purchaser is invalid even when the sale 


is in execution proceedings and the shebait has paid the full market 
value.. é 





z Where the head of a math borrows money for necessary purposes biud- 
ing on the trust, the creditor is entitled to a decree against the properties 
of ihe math even thotigh the debt was not charged on the properties of the 
math. ‘The case of a head of math who is a sanyasi stands in this respect 
on a different footing from that of a trustee or executor where in the 
absence of a charge created on the irus the creditor has to look to the 
personal liability of the trustee or executor. Rajagopalachary v. Ragaven- 
dra Rao, 43 M. 795=(1920) M.W.N. 568=28 M.L.T. 269=59 I.C. 287 
=12 L.W. 139=39 M.L.J. 174, (32 M.L.J. 259; 6 L.W. 640, Rel.). 
Œ AN Srinivasa Chariar v. Evalappa Mudaliar, 49 I.A. 237=45 M. 565 

(2) Peary Mohan v. Manohar, 48 I.A. 258=48 C. 1019 (P.C.). 

[Sce notes under S. 61 supra.]. 

Regarding the work of the Board under this section the following ex- 
tracts from the Tirst Report of the Religious Endowments Board may be 
noted :— 

THE WORK OF THE BoArp.—‘‘To the extent that has been possible under 
ihe limitations subject to which it has been working, the Board has attempted 
io overhaul matters by investigations and by the adoption of remedial mea- 
sures. Though the work done so far is by itself very considerable, it must 
be admitted that what has been achieved is but little compared with what 
remains to be done. It may be added here that the principle so far fol- 
lowed by the Board is to take effective proceedings in all cases of proved mis- 
management and to agree to make the supervision of the Board as light as it 
could be made, in the cases of institutions shown to be specially well manag- 
ed. Cases of the latter description are necessarily few, but in such of these 
eases as have been actually brought to the notice of the Board, due consi- 
deration has been shown as is indicaied by the fact that the application of 
the provisions of the Act has been very much restricted in respect of Vana- 
mamalai and Ahobilam maths, the Sabhanayagar temple at Chidambaram 
and the temples in estates under the Court of Wards. But just one im- 
portant feature of the Board’s work may be instanced here to show the 
immense possibilities for good that arc potential in the new machinery for 
supervising religious endowments. The Board has heen able to bring about 
a marked increase in the income of a number of institutions by its inter- 
ference. In the case of 10 temples the annual incomes were very substan- 
tially increased (in one case more than. 500 per cent. and in six cases about 
50 per cent. or more) during the period under report.’’—[First Report 
of the Commissioners. ] 

[See also notes under S. 61 supra.] 
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G2. When the Board has reason to believe that the 

trustee of a math or *[a specific endow- 

_ Inquiry by Board ment attached to a math] has been mis- 
into mismanagement . 1 

by trustees. managing the endowments [of such math 

or specific endowment] or has been spend- 


ANALOGOUS PROVISIONS OF THE ENGLISH CHARITABLE TRUSTS AcT.—Re- 
ference may be made to the more elaborate provisions of sections 10 11 and 12 
of the English Charitable Trusts Act, 1853, which run as follows:— 

S. 10: POWER TO REQUIRE ACCOUNTS AND STATEMENTS.—The said Board 
may require all trustees or persons acting or having. any concern in the 
management or administration of any charity, or the estate, funds, or pro- 
perty thereof, to ‘render to the said Board, or to their inspectors or either 
of them, accounts and statements, in writing in relation to such charity, or 
the funds, estates, property, income, or monies thereof, or the administra- 
iion, management, and application thereof, and may also require such trustees 
and persons to return answers in writing to any questions or inquiries ad- 
dressed to them by the dircetion of the said Board relating to the maiters 
aforesaid. (English Charitable Trusts Act). 

S. 11: OFFICERS HAVING CUSTODY OF RECORDS TO FURNISH COPIES AND 
EXTRACTS, IF REQUIRED BY BoArD.—AII officers having ihe custody of enrol- 
ments, decrees, reports, records and other documenis relating to or con- 
cerning any charity shall furnish such copies or exiracts as shall be required 
by the said Board; and every Inspector, Secretary and other officer of the 
said Board for the time being employed for the purposes of this Act shall 
be at liberty by the authority and under the directions of ihe Board, and 
subject to such regulations as the Board may make in that behalf, to ex- 
amine and search the registers and records of every couri of law and equity, 
and every ecclesiastical court, and every public registry and office of records, 
and to take copies of an extract from any decree or document, recorded or 
registered or deposited therein respectively, for any purpose conijemplated 
by this Act, without fee or other payment in respect, thereof. (Ibid.). 

S. 12: INSPECTOR MAY EXAMINE WITNESSES ON OATH.—Any Inspector 
acting under the authority of the said Board may, by precept under his 
hand, subject to such regulations as the said Board may make in that behalf, 
require any person, being a trustee of any charity, or otherwise acting or 
having any concern in the management or administration of any charity, or 
of the estates, funds, or property thereof, or in the receipt or payment of the 
income or monies thereof, or deriving any income or stipend therefrom, to 
attend before such Inspector for the purpose of being examined by him 
touching or relating to such charity, or the estates, funds, property, or 
income thereof at any time and place mentioned or appointed by such pre- 
cept, and to bring and produce any deed, paper, writing instrument, or other 
document, being in the custody, possession or power of -such person, and 
relating to such charity or the estates, funds, property, or income thereof, 
and may examine upon oath all persons attending in pursuance of such pre- 
cept, and all persons voluntarily attending before him, and may administer 
such oath: Provided always, that no person shall be obliged to travel in 
obedience to any such precept more than ten miles from his place of abode. 
(Ibid.). i 

(1) Substituted by Madras Act X of 1946. 

The Commissioners of the Endowments Board proceeded under Ss. 18 
and 57 of the Hindu Religious Endowments Act on the assumption that, -1 
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ing or alienating them for improper purposes, or when not 
less than twentý persons having interest make an application 
to the Board stating that in the interests of the proper adminis- 
tration of such endowments a scheme of administration should 
be settled the Board may hold an inquiry which shall be con- 
ducted in such manner as may be prescribed. 


GS. [(1) If after making the inquiry referred: to in 

section 62, the Board is satisfied that the 

trustee concerned has mismanaged the 

endowments of such math or has spent or alienated them for 

improper purposes, or that in the interests of the proper ad- 

ministration of such endowments, a scheme of administration 

should be settled, the Board may, after consulting in the pres- : 
cribed manner the trustee and the persons having interest, by 

order settle a scheme of administration. for the endowments con- 
nected with such math. 


Explanation.—The power to settle a scheme under this 
sub-section shall be deemed to include a power to settle a scheme 
lor any specific endowment or endowments attached to a math. 


(2) A scheme settled by the Board under sub-section 
(1) may contain provision for— 


Was nof the hereditary trustee of the temple, examined a few witnesses and 
then framed a scheme without making clear the case against him. There 
was no place for him in the Board of management. A filed a suit as 
contemplated by S. 57 ‘for setting aside the scheme and also a petition 
under S. 84 (2) of the Act. In the petition the Court granted a declara- 
tion in his favour that he was the hereditary trustee and the suit temple was an ex- 
cepted one. In the suit the Court decided that the scheme framed by the Court was 
not ultra vires and no case was made out for disturbing it. The Board filed no revision 
petition to the High Court, against the order in the original petition. _On the other 
to the High Court, against the order in the original petition. On the other 
hand 4 filed an appeal against the decision of the lower Court in the suit. 
Held, ihat the procedure adopted by the Commissioners was wrong and the 
trustee « was prejudiced by such procedure. What is contemplated in 8S. 
62 of the Act is that opportunity should be given, to the trustee to hear what 
the case against him is and then the Board may proceed to consider whether 
a case for the settlement, of a scheme has been made out. The inquiry 
under S. 62 should be more detailed and thorough than what is required 
under S$. 57. (54 Mad. 532 and 68 M.L.J. 722=58 Mad. 862, Ref. to.) 
48 L.W. 795=(1938) M.W.N. 1211=(1938) 2 M.L.J. 987. 

Once the Religious Endowments Board takes action suo motu under S. 
62 even though it may ultimately find that there was no mismanagement, 
nevertheless if can frame a scheme under S. 63, if it is necessary for the 
proper administration of the temple. 1939 M.W.N. 643=50 L.W. 126= . 
A.I.R. 1939 Mad. 682=(1939) 2 M.L.J. 11. 


Schemes for maths. 
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(a) associating one or more persons with the trustee or 
trustees or constituting a separate body for the purpose of 
participating or assisting in the whole or any part of the ad- 
ministration of the endowments connected with such math: 
provided that such person or persons or the members of such 
body shall be chosen from persons having interest in such 
math ; 

(b) appointing or directing the appointment, of a paid 
executive officer, who shall be a person professing the Hindu 
religion, on such salary as may be fixed by the Board, to be 
paid out of the trust funds and defining the powers and duties 
of such officer; 

(c) defining the powers and duties of the trustee; 

(d) directing the appropriation of any surplus funds in 
accordance with the provisions of section 67. 

(3) The Board may determine what the properties of 
the math are and append to the scheme a schedule containing 
a list of such properties : : 

Provided that such determination shall not affect persons 
who are in hostile possession of any of the said properties. 

(4) The Board may, for good and sufficient cause, 
suspend, remove or dismiss any executive officer appointed in 
pursuance of a scheme settled under sub-section (1) or direct 
the removal of such officer. 

(5) The Board may at any time by order and in the 
manner provided in sub-section (1) modify or cancel a scheme 
settled under that sub-section. 

(6) Every order of the Board settling, modifying or 
cancelling a scheme under this section shall be published in the 
prescribed manner. 

(7) The trustee or any person having interest may, 
within six months of the date of such publication, institute a 
suit in the court to modify or set aside such order.] (Sub- 
stituted by Madras Act X of 1946). 


Settling a scheme.—Settling a scheme under this section is 
largely a matter of discretion, and the scheme will not be inter- 
fered with in appeal unless the discretion had been improperly 
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exercised or the Board has failed to give due consideration to matters 
which it was bound to consider. 


Scope:. Cases before the Amending Acts of 1944 and 1946:— 
The amendment of S. 63 by Act XII of 1935 is not retrospective in 
operation. Under the section as it stood before the amendment 
the Board had no power either to appoint additional or associate 
trustees, or to appoint a manager not responsible to nor removable 
by the trustee. A.I.R. 1939 Mad. 801-+=(1939) 2 M.L.J. 395. 
S. 63 undoubtedly gives the Board power to frame a scheme for 
the management of a Mutt, and this power carries with it the 
power ‘to settle what the properties of the. institution are, so 
that the authority framing the scheme may know what properties 
are to be governed by the scheme and what the resources are whose 
disposal is to be provided for by the scheme. But the Board has 
no power to appoint associate trustees and to give them overriding 
powers over the Mahant. ‘The section neither contemplates nor 
warrants the substantial supersession of the Mahant. The latter 
can only have powers which co-trustees will have under the general 
law. I.L.R. (1937) Mad. 19744 L.W. 843=A.1.R. 1937 
Mad. 106—(1937) 1 M.L.J. 475. There is no provision in the 
Madras Hindu Religious Endowments Act with regard to here- 
ditary trustees in excepted temples being suspended. The Madras 
Hindu Religious Endowments Board, holding that there was 
evidence of considerable mismanagement and chaos in certain 











(1) Kirpa Shankan v. Manohar Tambekar, 24 M.L.J. 199. 

Under the English Charitable Trusts Act (1860), S. 11 im 
schemes, the „Commissioners, as standing in the place of Courts of Equity, 
can only act within the limits of the equitable doctrine of cypres; 

Enquiries about management.—* Wherever cases of mismanagement 
were brought to the notice of the Board either by the public or the Revenue 
authorities or the Board’s inspecting officers, the Boards took care to in- 
stitute early inquiries so as to remedy the defects and to ensure the better 
administration of the institutions. During the period under report over 590 
applications relating to the management of religious institutions were re- 
coived and dealt with by the Board. ‘The enquiries thereof were either of 
an administrative character or in regular judicial form according to the re- 
quirements of each case, and the orders which were issued fall under the 
following classes:— 

(i) Appointment of interim trustees under section 42. 

(it) Settlement of schemes for the proper administration of endowments 
under sections 57 and 63. 


(iii) Grant of sanctions under section 73. 

(iv) Issue of other administrative orders such as appointing trustees 
where none had been working, giving instructions to committees to fill up 
vacancies in the office of trustee, or directions to trustees for tho mainte- 
nance of proper accounts, for looking to the sanitary arrangements during 
festival occasions’? First Report of the Religious Endowments Board, 
pp. 1415. ’ 
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excepted temples, settled a scheme under S. 63 and the effect of 
the scheme was that the four hereditary trustees should in tum 
function once in four years in conjunction with two non-hereditary 
trustees appointed by the Board who were to be in that Position 
permanently. Held, that the provision in question in the scheme 
excluded three of the hereditary trustees in each year from taking 
an active part in the management of the temples and was beyond 
the powers of the Board, as it in effect suspended the trustees for 
a period. 57 L.W. 53=(1944) M.L.J. 82. (See now the 
provisions. ) 
Powers of Board to appoint Managing Trustec.—Under S. 63 
(as amended in 1935) the Board has power to appoint any trustee, 
whether hereditary or non-hereditary, to be the managing trustee 
for a period. If the Board, however, purport to confer on one 
of the trustees all the powers of the general body of trustees, that 
would no doubt be exceeding their powers. 55 L.W. 802 (1)== 
A.1.R. 1943 Mad. 136=(1942) 2 M.L.J. 687=I.L.R. (1943) 
Mad. 409. 
Construction and Scope.—An order of the Board rejecting a 
petition under S. 62 for settlement of a scheme for a certain 
temple is not an order within the meaning of S. 63, which can be 
interfered with or set aside by a Civil Court. I.L.R. (1937) 
Mad. 102345 L.W. 475=A.I.R. 1937 Mad. 481—(1937) 1 
M.L.J. 559. 
The policy of the Act (before the amendments of 1944 and 
1946) was to place mutts and excepted temples in normal con- 
ditions undér much less direct and detailed interference from the 
Board in. matters of internal management than ordinary temples. 
This did not mean that in cases of proved mismanagement or 
incapacity, or in the imperative interests of future good govern- 
ment, such interference may not have to be provided for in a 
scheme. But in the absence of such special grounds the proper 
aim in a scheme of administration for an excepted temple was to 
leave the internal management as much as possible to the trustees 
providing only such safeguards as are sufficient to prevent grave 
misgovernment and to make the power of superintendence of the 
Board effective. 131 I.C. 19=A.I.R. 1931 M. 328=54 M. 
532. See also 1935 M.W.N. 382=—68 M.L.J. 722. 


Estoppel.—Where in proceedings for framing a scheme in 
respect of an excepted temple, one of trustees of the temple makes 
a statement in the course of an inquiry by the Inspector to the 
effect that he has no objection to a dittam being settled by the 
Board for the management of the temple, and the Board settles a 
scheme, in a suit by the trustees under S. 63 of the Act to set 
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aside the scheme, it is not open to the Board to raise the plea of 
estoppel on the basis of the statement made by the trustee as a 
defence to the suit. The Board which has settled a scheme in a 
judicial capacity after hearing the parties and taking evidence 
cannot be said to have been ‘prejudiced so as to attract the doctrine 
of estoppel. In any case the statement of the trustee cannot be 
regarded as being a consent given to the framing of a regular 
scheme for administration, as the word dittam could only mean 
scale of expenditure and not a scheme of management. Any 
consent, assuming it to be a consent, would not cover or validate a 
scheme which the Board has no jurisdiction to frame, the temple 
being an excepted temple. The consent given must be deemed 
to be given by the trustee in his personal capacity and cannot 
operate as an estoppel against the temple of which he is a trustee 
or even as against the trustee himself -when suing or being sued in 
his capacity as trustee. 1940 M.W.N. 1016=(1940) 2 M.L.J. 
6151941 Mad. 79. 

Limitation.—The Hindu Religious Endowments Board framed 
a scheme for a math on 31—8—1929. A clause in the scheme 
provided that the said scheme was to be in force for a period of 
two years. Later, orders were passed by the Board on 8—1—1930 
and 16—3—1932, purporting to be orders modifying the scheme 
of 1929, by which fresh periods of duration of the scheme were 
substituted for the original period of two years. The order of 
16—3—1932 amounted in substance to framing a new scheme. 
The trustee instituted a suit on 4—/—1932 to set aside the 
scheme, which was dismissed on the ground that it was barred 
by limitation having been brought more than 6 months after the 
publication of the scheme framed on 31—8—1929. Held, that the 
suit should not be treated as one to set aside the scheme of 1929, 
but was in form and in substance a suit to set aside the scheme 
of March, 1932, and was therefore in time. 1938 M.W.N. 449= 
1938 Mad. 614—=(1938) 1 M.L.J. 561. 

Board refusing to frame scheme—Power of Court to frame 
scheme.—S. 63 gives no power at all to the Court to frame a 
scheme when the Board has refused to do so. S. 65 does not give 
the Court power to settle a scheme under any circumstances. S. 65 
is merely intended to give the Court power, after a scheme has 
been framed to modify or cancel it at any time. ‘There is no resi- 
duary power in the Court to frame a scheme. I.L.R. (1940) 
Mad. 901—51 L.W. 727=A.I.R. 1940 Mad. 756—=(1940) 1 
M.L.J. 882. =O: 

Application to Commissioners to establish a scheme—English 
law.—The Charity Commissioners :may, in: certain cases,- on, the 
written application of the Attorney-General, or all:-or ariyof the- 

23 
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trustees or persons administering, or claiming to administer, or 
interested in a charity, or any two or more inhabitants of any place 
where the charity’is administered,1 establish a scheme for the 
administration of the charity .* 

If application is once made for a scheme, it cannot be with- 
drawn by the applicant before completion .* 

The powers of the Charity Commissioners are similar in ex- 
tent to those possessed by the Court, and subject to similar limita- 
tions .* 


The Commissioners decline to make schemes in contentious 
cases where it appears to them that a Court of justice is better 
qualified to deal with the matter." 


In what cases the Board will settle a scheme—English law.— 
Whether a scheme for the regulation of a charity should be settled 
by the Court or by the Charity Commissioners depends on the cir- 
cumstances in each case, though in many instances each authority 
may have equal jurisdiction. ° 

Board or Court does not directly administer charitable trusts.— 
Where the Board or Court undertakes the execution of a charitable 
trust, it does not as a rule retain control of the funds and give the 
necessary directions for its administration from time to time, but 
it directs the settlement of a scheme’ leaving the trustees to ad- 
minister the charity in accordance therewith. 

The Court may in its discretion direct a scheme and at the same 
time order that it could not come into operation for a period, or 
until further application to the court is made.® 








(1) Charitable Trusts Act, 1853 (16 & 17 Vict., c. 187), S. 43. 
(2) Charitable Trusts Act, 1860 (23 & 24 Vict., c. 136), S. 2. 

(3) Re Poor’s Lands Charity, Bethnal Green, (1891) 3 Ch. 400. 

(4) Charitable Trusts Act, 1880 (23 & 24 Vici., c. 130), S. 2. T 
5 MY) eae pe Aias) IR ee intona: 136), S. 5. Sce Re 

urnham National Schools, R. Eq. : 

Even if a person as one of the heirs of the founder of the trust is 
entitled to complain of waste or mismanagement of the trust fund, yei, in 
order that he may bring a case for account, still more a case for the framing 
of a scheme of the removal of a shebait it is necessary that he should show 
that there has been some default on the part of the shebait, cither mis- 
management or failure in some important duty. It is not a sound proposi- 
tion that he is a person who has any right to see the account and mere 
refusal by shebait to allow him to see the account will not amount to mis- 
conduct. Fulmani Dasi v. Priya Nath Sen, A.I.R. 1930 Cal. 583. 

(6) See Charitable Trusts Act, 1860, S. 2; See Halsbury, Vol. IV, 

. 185, 187. 
PE (7) A. G. v. Solly, (1835) 5 L.J.Ch. 7. i 

(8) A. G. v. Price, (1908) 24 T.L.R. 761, a case where it, seemed 
possible that, if time were given, the original trusts might be carried out 
without modification. 
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Schemes requiring sanction of Parliament.—The Charity 
Commissioners may provisionally approve and certify even schemes 
which cannot be carried into effect except by means of an Act of 
Parliament.* 

Prison charities.—The Commissioners have power, upon the 
application of a Secretary of State, to establish schemes for prison 
charities .* 

Places of religious worship.—The Charity Commissioners have 
power to establish schemes relating to places of religious worship 
which would otherwise be exempt from their jurisdiction? upon the 
application of the trustees or persons acting in the administration 
of the charity.* 

Directions to trustees to assist in preparing schemes.—The 
Commissioners may also at their discretion upon the application 
of the trustees or persons entitled to make such application, employ 
or authorise the trustees or administrators of a charity to employ 
competent persons to prepare schemes, orders, statements or other 
proceedings for the purposes of the Charitable Trusts Acts, with 
respect to the charity or to make or assist in any survey or local 
inquiry for that purpose and to defend such schemes and orders.° 

Purchase of land by charities. —There are no provisions in the 
Charitable Trusts Act expressly enabling the Charity Commis- 
sioners to authorise the purchase of land by charities but the Com- 
missioners in practice do so under their jurisdiction to establish 
schemes® and also under their general power to authorise the 
application of moneys belonging to charities for any purpose which 
they may consider beneficial.” 

Repairs, improvements, ‘etc.—The Charity Commissioners, in 
cases where they think such expenditure beneficial to the charity, 
may authorise expenditure out of capital for the purpose of making 
new roads, streets, drains, sewers, erecting buildings. repairing, 
altering, re-building, or removing existing buildings, or of making 
any other improvements or alterations in the state or condition of 


nnn 


(1) Charitable Trusts Act, 1853 (16 & 17 Vict., c. 187), Ss. 54-60. 

Such schemes are in practice seldom necessary, owing to the wide ap- 
plication of cypres doctrine; see d. G. v. Mansfield (Earl), 2 Russ. 501, 
519, A. G. v. Norwich Corporation, (1848) 12 Jur. 424; Re Shrewsbury 
Grammar School, (1849) 1 Mac. & G. 324; Re Bedford Charity, (1857) 26 
L.J.(Ch.) 613. 

(2) Prison Charities Act, 1882 (45 & 46 Vict., ¢.65), S. 26. p 

(3) Charitable Trusts Act, 1853 (16 & 17 Vict., ¢. 187), S. 62. 

(4) Charitable Trusts Act, 1869 (82 & 33 Vict., c. 110), S. 15. 

(5) Charitable Trusts Act, 1869 ((32 & 33 Vict., c. 110), S. 9. 

(6) Charitable Trusts Act, 1860 (23 & 24 Vict., c. 136), S. 2. See 
however S. 76, infra. 

(7) Charitable Trusts Act, 1853 (16 & 17 Vict, c. 137), S. 23. 
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f _ THE MADRAS RELIGIOUS ENDOWMENTS ACT. [S. 63 
the charity lands,‘ or for any other purposes beneficial to the 
charity, and not inconsistent with the trusts or the intentions of 
the foundation .* 

The Court’ and the Charity Commissioners when they sanction 
capital expenditure, require the amount expended to be recouped 
out of income, the payments to be extended over a number of years 
so as not to cripple the charity and thereby defeat its objects. 

Right of suit—Powers of interference by Court.—Under 
this section the Court can find that there is no mismanagement and 
declare that no scheme is necessary. 

The words used in this clause relating to the right of suit in 
Original Bill were ‘‘to modify or correct’? such order. The words 
“modify or set aside” were inserted by an amendment in the Council; 
in -supporting the amendment, Mr. Narasimha Raju said :— 

_-. ‘According to the clause as it stands, power is given to the 
Court to confirm, modify or correct the scheme framed by the 
Board. If the Court is satisfied on the facts of the case that there 
is no necessity at all to frame a scheme, the Court is not empowered 
to.cancel the scheme. If this amendment is accepted such power 
willbe given to the Court. The whole thing rests on the question 
of the fact, namely, whether there is mismanagement or not in an 
institution. . Even in cases where the management has been going 
on ‘thoroughly well, the Board may commit an error and possibly 
frame a scheme, and when that question comes before the Court, 
why should the Court be debarred from entering into question 
whether the management is going on satisfactorily and whether 
any interference by means of a scheme ih necessary or not? It is 
only in cases where the Court finds gross mismanagement, it can 
order the «framing of a scheme. In cases where the Court 
finds the work going on satisfactorily why should it not be 
competent to say that no interference is necessary? There- 
fore, I think to hold the scales even between the Board and the 
trustees who take opposite views, the Court should be empowered 
to cancel the scheme framed by the Board, in cases where it finds 

-thè management is conducted satisfactorily.’ 


. (1) Charitable Trusts Act, 1853 (16 & 17 Vict., c. 137), S. 21. 
.-(2) Charitable Trusts Act, 1860 (23 & 24 Vict., c. 136), S. 15. 
` (3) Andrews v. M’Guffog, (1886) 11 App. Cas. 329, 330. 

(4) See proceedings in Council.. Where the plaintiff sued to recover 
property of the idols installed in a math of which he was in actual posses- 
sion, held that he was competent to sue. Naurangi Lal v. Ram -Charan Das, 
11 Pat.L.T. 403=A.I.R. 1930 Pat. 455. - : 3 Ce 

In a suit under S. 63 for the modification of a scheme, evidence to 
show how the scheme worked is admissible. The need to amend: a_schemo 
may arise as much from the fact that it does not work’ or.has not been 
worked properly as from previously existing facts such’ as. mismanagement. 
131 I.C:°19=A.1.R. 1931 M. 328=54 M. 532... Sce also 58: Mad“ 862. 





CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


| 





S. 65] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 181 


G4. Every order of the Board, under section 63 shall, 
Finality of Board's Subject to the result of any suit which may 
order. be instituted under *[sub-section (7)] of 
that section, be final and binding on the trustee and all persons 
having interest. 


When Court will interfere with settled scheme—English 
Practice. —When a scheme has been settled by the Charity Com- 
missioners, the Court will not interfere with it, unless the Com- 
missioners have acted ultra vires, or the scheme contains some- 
thing wrong in principle or in law. ; 

G@4-A. [In the case of maths and specific endowments 
Roan __... connected therewith, the Board may so far 
oarc tọ exercise 
powers under sections as may be exercise the powers referred to 
roland 6o: in sections 59 and 60]. 


GS. Any scheme of administration which has been 

settled by a Court under section 63 or which 

Modification or can- under section 75 is deemed to be a scheme 
cellation of schemes. a 3 

settled under this Act may, at any time, for 

sufficient cause be modified or cancelled by the Court *[on an 


application made] by the Board or the trustee or any person 


having interest but not otherwise. 
[See also notes under Ss. 61 and 67.] 


Alteration of Schemes and Trusts—(1) Schemes established 
by statutes.—Schemes established by statute cannot be altered by the 
Court or Charity Commissioners, but matters not provided for by 
the statute may be regulated by the Court.* 


Recourse must therefore be had to the proper Legislative 
authority where even slight alterations are necessary in the pro- 
visions of schemes possessing statutory sanction.* 


(2) Schemes of charities established by Royal Charter.—So 


also schemes of charities established by royal charter cannot be 


altered by the Court or the Commissioners .* 3 ; 








(1) Substituted by Madras Act X of 1946. 

(2) Re Shrewsbury Grammar School, (1849) 1 Mac. & G. 324, 331, 
332; see also Re Bedford Charity, (1833) 5 Sim. 578. 

(3) See Charitable Trusts Act, 1853 (16 & 17 Vict., c. 187, S. 54; 
A. G. v. Christ’s Hospital (Governors), (1896) 1 Ch. 879, 889. 

(4) A. G. v. Smart, (1748) 1 Ves. Sen. 72; A. G., w. Christ’s Hospi- 
tal (Governors), (1896) 1 Ch. 888. t 
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But the Court has jurisdiction to interfere and alter a-scheme 
where the charter of incorporation gives the corporators power to 
make rules for carrying out the intentions of the founder, and it 
appears that the rules and regulations so made do not carry out 
such intentions .* 


(3) Schemes settled by Court.—A scheme settled by the Court 
for the administration of a charity can be altered by the Court, 1f 
the lapse of time and change of circumstances render it necessary 
that for the interest of the charity, the alteration should be made.? 


Practice as to alteration of schemes.—Schemes settled by 
courts or commissioners are not altered except upon substantial 
grounds, and upon clear evidence not only that the existing scheme 
does not operate beneficially, but that it can be made to do so con- 
sistently with the object of the foundation.* A scheme for apply- 
ing the income of a charity remains in force only until further order 
or the establishment of a new scheme.* A scheme making an 
unfair division among the objects of a charity may be altered.® 


Alterations allowed.—Provisions in schemes as to religious 
instruction,® the number of governors,” or the granting of building 
leases, may be varied. 


Consent of Attorney-General—English Law.—The application 
or consent of the Attorney-General is probably necessary to an 
alteration of a scheme by the Court.* In a proper case it is his 
duty to make the necessary application.?° The Court will not, upon 
the motion of one of the interested parties, alter a scheme which 
it has settled with the approval of ithe Attorney-General. 


No alteration by founder or trustees allowed .—After a charity 
has once been established, and trusts declared, the trusts cannot be 





(1) 4. G. v. Dedham School, (1857) 23 Beav. 350, 356; A. G. v. 
Wygesion Hospital, (1849) 12 Beav. 113. 

(2) A. G. v. St. John’s Hospital, Bath, (1865) 1 Ch. App. 92, 106; 
Glasgow College v. A. G., (1848) 1 H.L. Cases 800; and see A. G. v. 
London Corporation, (1790) 3 Bro.C.C. 171. 

(3) A. G. v. Worcester (Bishop), (1851) 9 Hare. 328 and seo Re 
Sekeford’s Charity, (1861) 5 L.T. 884; A. G. v. Stewart, (1872) L.R. 
14 Eq. 17. 

(4) Re Betton’s Charity, (1907) 77 L.J.Ch. 193. 

(5) A. G. v. Buller, (1822) Jac. 407. 

(6) A. G. v. St. John’s Hospital, Bath, (1876) 2 Ch.D. 554. 

(7) Re Browne’s Hospital, (1889) 60. L.T. 288. f 

(8) Re Smith’s (Henry) Charity, Hartlepool, (1882) 20 Ch.D. 516 
C.A.). 

: (o) A. G. v. Stewart, (1872) L.R. 14 Eq. 17. 
(10) A. G. v. Worcester (Bishop), (1851) 9 Hare 328, 360. 
(11) Re Sekeford’s Charity, ' (1861) 5 L.T. 488. 
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varied or added to by the founder, whether an individual? or a 
body of subscribers? or by the trustees. ° 

No forfeiture on alteration by schemes.—A condition of for- 
feiture upon alteration of a trust is not allowed to take effect if the 
trusts are altered by a scheme established by a competent authority.‘ 
_ Application of cypres doctrine.—Where a clear charitable inten- 
tion is expressed, it will not be permitted to fail because the mode, 
if specified, cannot be executed, but the law will substitute another 
mode cypres,® that is, as near as possible to the mode specified by 
the donor.® 

Application cypres by trustees not allowed.—The court or the 
Charity Commissioners, but not the trustees may direct the cypres 
application of a charitable gift in any of the following cases in 
which the substance of the gift is charity, namely, where a parti- 
cular purpose is named but fails either initially or subsequently,’ 
where the machinery for eftectuating the charitable intention fails* 
and where a surplus remains after satisfying the named objects.® 


*TCHAPTER VI-A. 
NOTIFIED TEMPLES. ] 


GS5S-A. (1) Y[(a) Notwithstanding that a temple or specific 
endowment attached to a temple is governed by a scheme pre- 





(1) ‘Re Hartshill Endowment, (1861) 80 Beav. 130. 
(2) A. G. v. Kell, (1840) 2 Beay. 575; A. G. v. Bovill, cited 2 Beav. 


(3) See Halsbury’s Laws of England, Vol. IV, p. 189. 

(4) Re Bacon’s Charity, per Jessel, M.R., December 7, 1878, a report 
of which case is on the files at the office of the Charity Commissioners, and 
a note of it is to be found in Tudor’s Law of Charities and Mortmain, 4th 
ed., p. 187, note q. 

(5) See Moggridge v. Thackwell, (1802) 7 Ves. 36, 69. E 

(6) See also A. G. v. Whitchurch, (1796) 3 Ves. 140, 144. Sec Notcs 
under S. 67 infra. 

(7) See Halsbury’s Laws of England, Vol. IV, p. 191. 

(8) Ibid., p. 194. f 

Schemes setiled by Civil Courts—Application to Board for modifica- 
tion—Where applications were severally made to the Religious Endowments 
Board for modification of schemes which had been settled in respect ok 
certain temples by the Civil Courts and ‘were made on 3rd January, 1927, 
when Act I of 1925 was still in force and the question was whether the 
applications under S. 53 (4) of Act I of 1925 did not lie in respect o 
schemes settled by Courts before the Act and lay only in respect of se hemes 
settled subsequently. Held, that the schemes settled by the gad 8 er 
S. 92, C.P. Code, referred to in S. 71 of Act I of 1925 must be on Tua 
which had been already settled. 1932 M.W.N. 1120=36 L.W. 3=6: 

.L.J. 780.. J 
a E Chapter VI-A was inserted by S. 7 of Madras Act XII of 1935. 
(10) Substituted by Madras Act X of 1946. 
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viously framed by the Board or settled by a court, where the 
Board has reason to believe that the temple or endowment is 
being mismanaged and is satisfied that in the interests of the 
administration of the temple or endowment, it is necessary to 
take proceedings under this Chapter, the Board may, by a notice 
published in the prescribed manner, call upon the trustee and 
all other persons having interest in the temple or endowment 
to show cause why the temple or endowment should not be 
notified, to be subject to the provisions of this Chapter. ] 


(b) Such notice shall state the reasons for the action 
proposed, and specify a reasonable time, not being less than 
one month from the date of the issue thereof, for showing such 
cause. BE: 

(2) (a) The trustee or any person having interest in the 
temple or endowment may thereupon prefer any objection he 
may wish to make to the issue of a notification as proposed. 


(b) Such objection shall be in writing and shall reach 
the Board before the expiry of the time specified in the notice 
aforesaid or within such further time as may be granted by the 
Board in that behalf. ° 


(3) Where no such objection has been received within 
the time specified in the notice issued under sub-section (1) or 
within such further time as may be granted by the Board, the 
[Provincial Government] *[on receipt of a report from the 
Board] may, by notification published in the [Offcial 
Gazette], declare the temple or endowment to be subject to the 
provisions of this Chapter. 


(4) Where any such objection or objections has or have 
been received within the time specified in the notice issued under 
sub-section (1) or within such further time as may be granted 
by the Board, the Board shall hold an enquiry into the objection 
or objections in the manner prescribed, and decide whether 
the temple or endowment concerned should be notified to be 
subject to the provisions of this Chapter or not. 


(1) Inserted by Madras Act X of 1946, 
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Explanation.—The powers conferred on the Board by this 
sub-section shall be exercised by a Committee of the Board con- 
sisting of not less than three commissioners of whom the pre- 
sident shall be one. 

[(5) (a) If a Committee of the Board decides that the 
temple or endowment should be notified as aforesaid, the Board 
shall publish its decision in the Official Gazette. : 

(b) The trustee or any person having interest may 
appeal against such decision to the Board within two months 
from such publication and such appeal shall be heard and 
decided by the President and all the other Commissioners of 
the Board sitting together. If no such appeal is preferred or 
if such an appeal is preferred and dismissed, then the Provin- 
cial Government may, on receipt of a report from the Board, 
by notification published in the Official Gazette, declare the 
temple or endowment to be subject to the provisions of this 
Chapter. z ; 

(6) No suit or other legal proceeding shall lie to 
modify or set aside any notification issued or action taken under 


this section. 


(7) The Provincial Government may, at any time, on 
an application made to them, modify or cancel a notification 
issued under this section.] (Substituted by Madras Act X of 
1946.) 

Applicability.—There is nothing in S. 65-A or in any other 
section in Ch. VI-A which exempts a temple in respect of which 
a scheme has been settled by the Court under S. 92, C.P. Code, 
from the operation of Ch. VI-A of the Act. Ch. VI-A must 
therefore be held to apply to a temple which is managed under 
such a scheme. But in exercising its powers under the Chapter, 
the Board must act judicially after a full and proper inquiry, and 
as the provisions of Ch. VI-A, with regard to appeal, are illusory, 
the need for care is all the greater. I.L.R. (1941) Mad. 807= 
4 F.L.J. (H.C.) 321=54 L.W. 147—1941 M.W.N. 720= 
A.I.R. 1941 Mad. 878=(1941) 2 M.L.J. 175 (Power of High 
Court to quash by writ of certiorari order of notification by Board, 
where it appears to be arbitrary and illegal). Where most of 
the grounds of complaint against the management of a temple are 
well-founded, the mere fact that the managing trustee is not res- 
ponsible for some of the defects disclosed is no ground for the 

24 
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Board not taking action under Ch. VI-A and the High Court will 
not interfere with the order of the Board removing the trustee and 
framing a scheme, unless it is shown to be perverse. Where, 
further, the managing trustee who is given an opportunity to file 
objections fails to do so, the Court may refuse to allow objections 
to be raised in the suit filed by him to get rid of the order. 55 
L.W. 550=A.I.R. 1943 Mad. 104—=(1942) 2 M.L.J. 403. 


Notification of temple—When to be resorted to.—The pro- 
cedure in regard to notification ought not to be lightly resorted to 
unless and until there is such serious mismanagement of a temple as 
would justify an ouster of the trustees in charge of a temple from 
their office: Notification is a drastic step. 50 L.W. 126—=A.1.R. 
1939 Mad. 682—(1939) 2 M.L.J. 11. The procedure under 
S. 65-A cannot be resorted to unless there is gross mismanagement 
justifying restriction of the power of the trustee. Nor can the 
Board give as reasons therefor the very reasons which have already 
been considered and adjudicated upon and found against by the 
Civil Court in a suit to which the Board was a party. There is 
nothing in the Act which exempts the Board from the fundamental 
rule of law that a party to a suit is bound by the decision in that 
suit unless it is set aside by an appeal, review or a fresh suit. 
1939 M.W.N. 1098=A.I.R. 1940 Mad. 246. 

When a decree has been passed by the Civil Court framing a 
particular scheme for the management of a temple in a suit to 
which the Hindu Religious Endowments Board was a party and 
put forward contentions and suggestions, which were all consi- 
sidered by the Court before giving its decision, it is not open to 
the Board to start proceeding under Chapter VI-A of the Hindu 
Religious Endowments Act as amended in 1935, at any rate with- 
out giving that scheme a fair trial. The Board has no right to 
proceed under the new Chapter VI-A, on the ground that, in its 
view, the scheme of management ordered by the Civil Court is not 
in the best interests of the institution or that it is convinced 
that the decision of the Civil Court is not conducive to the proper 
and efficient management of the institution. Nor has the Board 
any right to assume that the Civil Court would not render justice 
and then urge it as a ground for its not taking part in certain pro- 
ceedings before the Civil Court, to ignore the decree of the Civil 
Court altogether and to issue notice under S. 65-A of the Act. 
No litigant and no statutory body can flout the decision of the 
Court in suits to which they were parties. 1939 M.W.N. 1098. 
Under S. 65-A (1) (a) of the Act, the Board has to give reasons 
and the trustee is entitled to meet those reasons. It is not enough 
for the Board to merely say that the scheme framed by a Civil 
Court—when the same has been framed in a suit to which the 
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Board itself was a party—is found wanting. The reasons must be 
such as would be capable of being. met. They must be sufficiently 
specific to give a reasonable opportunity to the other party to show 
cause against those reasons. 1939 M.W.N.. 1098. 


Where the notice under S. 65-A (1) of the Act is served 
on the managing trustee of a temple who has charge of all its endow- 
ments, andalso, on the Commissioner who is an inspecting and 
supervising officer in relation to the temple, such service is sufí- 
cient and valid and is not defective on the ground that it is not 


served on the Athinadars who have appointed the managing trustee. 
55 L.W. 5501943 Mad. 104. 


GS-¥. On the publication of a notification in respect of 


any temple or endowment under section 

Schemes to cease to 65-A, the scheme of administration, if any, 
mie to notified tem- settled for such temple or endowment by 
any Court [whether before or after the 

commencement of this Act]* or by the Board, as the case may 
be, and all rules, if any, framed under such a scheme shall 


cease to apply to such temple or endowment. 


G5-C. (1) For every notified temple or endowment, the 

Board shall appoint a salaried executive 

Appointment of exe- officer, who shall be a person professing 

cutive officer for noti- the Hindu religion, as soon as may be after 
fied temple or endow- aie a : 

ment and his powers the publication of the notification under 

Boda duties: section 65-A in respect of such temple or 

endowment. 


(2) The executive officer shall hold office for such 
period as may be fixed by the Board in that behalf and he shall 
exercise such powers and perform such duties as may be vested 
in or assigned to him by the Board. 


Explanation.—The Board shall define the powers and 
duties which may be exercised and performed respectively by 
the executive officer and the trustee, if any, of the notified 
temple or endowment. The executive officer shall for purposes 
of section 78 be deemed to be a person appointed to discharge 
the functions of a trustee under the Act. 


oe et 


(1) Inserted by Madras Act X of 1946, 
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(3) The executive officer shall be paid such salary.and 
allowances as may be determined by the Board from the funds 
of the notified temple or endowment. 


(4) The Board may, for good and sufficient cause, 
suspend, remove or dismiss the executive officer. 

- Where a temple is notified by the Government under S. 65-A 
of the Act, the temple shall be administered thereafter by a paid 
officer of (the Endowments. Board which is given jurisdiction to 
delegate all powers to that officer or at its option to reserve some 
powers for the trustees as the exigencies of the case may demand 
Chap. VI-A provides for complete supersession of the machinery 
of trustees and committees and the substitution therefor of a paid 
officer of the Board. S. 65-C (2), Explanation by implication, 
also provides for the gradual restoration of some powers to trustees 
and suggests as a possibility that the Board may not fill future 
vacancies of trustees as they arise. An order by the Board defin- 
ing the powers and duties of the executive officer and of the trustees, 
which places all real power in the hands of the former, is not 
ultra vires. 1937 M.W.N. 1342. 


urisdiction over 3 T : : ° 
ony aie. or [es 19. (1) Notwithstanding anything 
endowment. contained in this Act— 


(i) no temple committee shall be entitled to exercise any 
jurisdiction over a notified temple or endowment; and 


(ii) the Board and its President may, in respect of any 
notified temple other than an excepted temple and in respect of 
any notified endowment other than an endowment attached to 
an excepted temple, exercise all or any of the powers and per- 
form all or any of the duties of the committee and its President, 
respectively. 


(2) The provisions of this Act relating to appeals from 
the orders of the committee to the Board or the approval of the 
actions of a committee by the Board shall not apply to the orders 
or actions of the Board acting under clause (ii) of sub- 
section (1)]. (Omitted by Madras Act V of 1944). 


: GS-E.. [Section 57]? shall cease to 
Section 57 not to d t 
apply to notified temple apply to such temples and endowments as 

or endowment. are notified under section 65-A. 





(1) Substituted by Madras Act X of 1946. 
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CHAPTER VII. 
APPLICATION OF ENDOWMENT FUNDS. 


GG. The trustee of a math or temple may, out of the 
funds of the endowments in his charge, 

Authority of trustec encase . 
A T after satisfying adequately the purposes of 
health, ctc., of pilgrims the endowments, incur expenditure on 
sud Wor Pere: arrangements for securing the health, safety, 


or convenience of disciples, pilgrims or worshippers resorting 
to such math or temple: 


Provided that [the Board]* may, for reasons to be set 
forth in writing, restrict and place, under such control as [it 


may think fit]* the exercise by the trustee of his discretion 
under this section. 


Scope of section.—S. 66 gives power to the trustees of reli- 
gious endowments connected with maths, temples, etc., attracting 
a large number of pilgrims or worshippers from outside to pay for 
making the necessary sanitary and other arrangements in the 
localities concerned on the occasions of any fairs or festivals.” 


The Select Committee said:—‘‘Clause 32 of the original Bill 
was mainly a repetition in substance of the corresponding pro- 
visions of the District Municipalities Act and Local Boards Act. 
We consider that this repetition is unnecessary and that it is enough 
to authorize expenditure on arrangements made for the comfort 
of pilgrims and worshippers if in his discretion the trustee 
incurs such expenditure. The proviso is intended as a safeguard 
against an undue or extravagant diversion of trust funds for such 
purposes by a trustee.” 


GY. (1) The Board may, after holding an enquiry in 
ri Oe such manner as may be prescribed, by order, 
Cypres application ois 

of endowment or declare that the purpose of a religious 
surplus. endowment has from the beginning been or 
has subsequently become, impossible of realization or that the 
machinery for effectuating the original purposes of the endow- 
ment has failed or no longer exists, or that after satisfying 


(1) Substituted by Madras Act V of 1944. See also Madras Act X 
of 1946. 

(2) See also ‘the corresponding provisions of section 156 of the Madras 
District Municipalities Act, 1920, and S. 128 of the Madras Local Boards 
Act, 1920, and Statement of Objecis and Reasons. ... WS 
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adequately the purposes of the endowment and after setting 
apart a sufficient sum for the repair ard renovation of the 
buildings connected with the math or temple or the endow- 
ments attached thereto there is a surplus which is not required 
for such purposes; and may, by such order, direct that the 
amount of the endowment or such surplus as is declared to be 
available, as the case may be, be appropriated to religious, 
educational or charitable purposes not inconsistent with the 
objects of such math or temple: 

Provided that in the case of a temple founded and 
maintained by a community the amount of the endowment or 
the surplus shall, as far as possible, be utilized for the benefit 
of the community for the purposes mentioned above. 

(2) It shall be competent to the Board when giving a 
direction under sub-section (1) to determine what portion of 
such amount or surplus shall be retained as a reserve fund for 
the math or temple and to direct the remainder to be appro- 
priated to the purposes specified in that sub-section. 

(3) The Board may at any time by order and in the 
manner provided in sub-section (1) modify or cancel an order 


passed under that sub-section. 
~= (4) The order of the Board under this section shall be 


published in the prescribed manner. The trustee or any other 
person having interest may within six months of the date of 
such publication institute a suit in the court to modify or set 


aside such order. 
Subject to the result of such suit the order of the Board 


shall be final and binding on [ * ]* the trustee and 


all persons having interest. 
(5) Any decision of the court under this section may, 


at any time, for sufficient cause be modified or cancelled by the 
court [on an application made]? by the Board or the trustee or 
any person having interest but not otherwise. 

~~ Scope of Section.—‘S. 67 provides for the diversion of the 
surplus funds, if any, of religious-endowments for other purposes 
such as education, medical relief, etc. The power to order such 





(1) The words ‘‘the committee, if any’’ omitted by Madras Act V 


of 1944. 
(2) Substituted. by Madras Act X of 1946. 
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diversion is vested in the courts and the principles to be observed 
in ordering such diversions are those which courts ordinarily 
follow in applying the cypres doctrine. ’’ 

The Select Committee said:—‘‘The corresponding clause in 
the original Bill (clause 33) has elicited the largest volume of 
criticism. We recognize that public opinion has expressed itself 
unmistakably in this connection. 

“We have considerably narrowed the application of the doctrine 
of cypres, as embodied in the original Bill. The Board to which 
an application is made has first to determine, whether there is a 
surplus; it has then to determine whether any portion of the 
surplus should be retained as a reserve fund for the religious in- 
stitution. If it finally finds that after providing adequately for 
the original objects and a reserve fund for the institution, funds are 
available for application elsewhere, it may sanction such appli- 
cation but only to purposes within the meaning of the expression 
“religious, educational or other charitable purposes not incon- 
sistent with the objects of the math or temple. ”? 

Jurisdiction of Board—Need for existence of Temple.—The 
Board has no jurisdiction to decide the way in which the income 
from properties attached to a temple should be applied when the 
temple has, before the Act came into force, permanently ceased to 
exist as a place of public worship. The Act is applicable only if 
there is in existence a temple as defined by S. 9 (12). It may 
be that a temple which at the time when the Act came into. force, 
had been temporarily abandoned as a place of worship for reasons, 
such as destruction by fire or flood, would still be a temple to 
which the Act applied. 55 M. 636=35 L.W. 588—1932 M. 470 
=62 M.L.J. 594. 

‘Income’—Yeomiah  allowance—Levy of  contribution.— 
Yeomiah allowance granted by the Government to a temple does 
not come under ‘income’ and cannot be the basis for levy of con- 
tribution under S. 69. 137 I.C. 510=1932 M.W.N. 1062= 
35 L.W. 348=A.I.R. 1932 M. 310. 

Ecclesiastical charities—Ap plication of cypres doctrine.—In 
dealing with the question as regards ecclesiastical charities Lord 
Romilly says :— 

“The first principle which is applicable to all these charities, 
without exception, is that the intentions of the founder are to be 
carried into effect, as far as they are capable of being so, and so 
far as they are not contrary to law, using the word ‘law’ in its 
proper and widest signification as including the precepts of religion 


(1) See Statement of Objecis and Reasons. 


(2) Report of the Select Committee. “See also article by the Advocate- 
General in 51 M.L.J. (Journalportion), pp. 40-41. 
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and morality. If, therefore the founder had directed that only 
persons conforming to the Church of England shall be recipients 
of his bounty, his will must be followed.” 

Statutory cypres application.—This section is an instance of a 

. statutory cypres application of trust funds. In England also there 
are several instances of cypres application being authorised by 
statute. * 

Cypres doctrine and its application—(i) General—The doctrine 
explained .---The cypres doctrine is founded on the principle that 
‘Where a clear charitable intention is expressed, it will not be 
permitted to fail because the mode, if specified, cannot be executed 
but the law will substitute another mode cypres, that is, as near as“ 
possible to the mode specified by the donor.* 

Donors’ wishes to be respected.—The primary rule to be 
observed in the application of the cypres doctrine is that the inten- 
tion of the donor must be observed as far as possible. 

The Court has no power to substitute a charity in place of one 
directed by the testator, merely on the ground that the latter is 
more useful.* 

If the donor names a particular object which is capable of 
taking effect, any cypres application that becomes necessary must 
be restricted within the limits of that object." 

So, too, the mode of application must as far as possible coin- 
cide with the donor’s wishes.® ` 


(1) Attorney-General v. Calvert, 23 Beav. 248 (254). 

_ The English Allotments Extension Act, 1882; the Charitable Trustees 
Incorporation Act, 1872; the Prison Charities Act, 1882; the Municipal Cor- 
poration Act, 1883; and the City of London Parochial Charities Act, 1883 
conferred with respect to these charities, special powers of scheme-making in 
excess of the limits of the doctrine of cypres. 

For some purposes, ecclesiastical charities are treated as being on a 
different footing from general charities (In re Ross’s Charity; and In re 
Perry Almshouses Charity, (1899) 1 Ch. 21). 

(2) See Roman Catholic Charities Act, (1860) 23 & 24 Vict., c. 134, S. 
1; see also Re Charitable Gifis for Prisoners, (1872) 8 Ch. App. 199; 
Commons Act, 1876 (39 & 40 Vict., c. 56), S. 19; Commons Act, 1899 (62 
& 63 Vict. c. 30), S. 18; Allotments Extension Act, 1882 (45 & 46 Vict., 
c. 80), S. 14. 

(8) See Moggridge v.. Thackwell, (1802) 7 Ves. 36, 69; Mills v. 
Farmer, (1815) 1 Mer. 55; See Ganapathi Iyer’s Rel. End. 2nd Ed., pp. 
159, 171-172, and 303; A. G. v. Whitchurch, (1796) 3 Ves. 140, 144; 
Carry v. Abbot, (1802) 7 Ves. 490. Where there is vagueness and un-, 
certainty, the doctrine of cypres shouldbe extended as much as possible. 
Sundar Lal v. Kullu Ram, 65 I.C. 820. 

.(4) Advocate-General of Bombay v. Fardoorji, 11 I.C. 356=13 Bom. 

L.R. 332. z : 3 

~ (5) Clephane v. Edinburgh Corporation, (1869) L.R. 1 Sc. & Div. at 
. 421; Re Prison Charities, (1873) L.R. 16 Eq. 129, 146. . 

-~ - (6)-Se0- Re. Lamberth Charities, (1858) 22 L.J. (Ch.) 959; A. G. v. 
Price, (1908) 24 T.L.R.-768. 0. -o 2 ae) ae “i: ae 
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A charity may be cypres to the original object although it seems 
to have no trace of resemblance to it,’ if no other can be found 
having a nearer connection,* but objects nearer the donor’s inten- 
tion will always be selected in preference to those more remote. * 


Where a testator intends to benefit several charitable objects 
one of which tails. the fund must not be distributed among the 
other objects, if the one that fails bears no resemblance to the 
others.* 


Objects to be chosen.—Objects already adequately provided 
for should not be chosen for the purpose of a.cypres application .* 
Trustees to act on permission.—However desirable it may be 
in no circumstances can trustees of a charity apply the trust funds 


cypres on their own authority, without the direction of the Court 
or the Charity Commissioners .°® 


Application for cypres by trustees not allowed.—The Court or 
the Charity Commissioners, and not the trustees, may direct the 
cypres application of charitable gift in cases in which the substance 
of the gift is charity.” 

(ii) On failure of particular purpose named .—li a general 
charitable intention is indicated, but the particular object named 
is illegal, or an accumulation is directed to extend beyond the legal 
limit the? gift may be applied cypres. 


The principle is also applicable where the particular purpose 
is for any other reason impracticable but is coupled with a charit- 
able intention .?° 





(1) A. G. v. Boultbee, (1794) 2 Ves. 388. 

(2) Ironmongers? Co. v. A. G., (1840) Cr. & Ph. 208, 227. 

(3) Re Bridewell Hospital, (1860) 8 W.R. 718. 

(4) Ironmongers’ Co. v. A. G., (1840) Cr. & Ph. 227; see also 11 I. 
C. 356=13 Bom.L.R. 332. 

(5) Re Prison Charities, (1873) L.R. 16 Eq. 129, 146. 

(6) dA. G. v. Coopers’ Co., (1812) 19 Ves. 187; 4. G. v. Vivian, (1826) 
1 Russ. 226, 

(7) See Halsbury’s Laws of England, Vol. IV, p. 191. 

(8) 4d. G. v. Vint, (1850) 3 De G. & Sm 704 (Gift to provide the 
inmates of a workshop with alcoholic drink). See also A. G. v. Combe, 
(1679) 2 Cas. in Ch. 18; Moggridge v. Thackwell, (1802) 7 Ves. 36, 75. 
Distinguish ihe cases where not only the particular mode of application, but 
the dedication to charity, is illegal; im such cases the gift fails entirely. 
A. G. v. Baxter, (1684) 1 Vern. 248; Da Casta v. De Pas, (1754) Amb. 
2288. 

9) Martin v. Margham, (1844) 14 Sim. 230. 

(10) A. G. v. Bower Gre) 3 Vea. 714; Biscoe v. Jackson, (1887) 
35 Ch.D. 460, C. A. Instances of such purposes are a gift for redeeming 
a mortgage on a particular chapel which had been already paid off [Bunt- 
ing v. Marriott, (1854) 19 Beav. 163; Re Unite, (1905) 75 L.J. (Ch.) 163; 
see also Corbyn v. French, (1799) 4 Ves. 418, 431, 432]; or for erecting 

25 
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Institutions wiich cannot be identified.—Under the above head 
must also be included gifts to non-existent or unidentifiable institu- 
tions 

Thus, where there is a gift to a charity which has never existed 
or cannot be identified, the court leans in favour of a general 
charitable purpose, and accepts even a small indication of the testa- 
tor’s intention as sufficient’ to show that a purpose, and not a parti- 
cular charity, is intended * 


Charity terminating before testator’s death.—I\f the institu- 
tion named as legatee has ceased to exist before the death of the 
testator, but it is clear that the testator meam’ ito benefit an object 
rather than an individual society, the fund will be applied cypres.* 


Where subsidiary purpose alone fails.—Ili the main purpose or 
object of a charitable gift is practicable, but the subsidiary purpose 
or object fails, the latter may be varied or dispensed with.* 


Similarly, where the substance of the gift is charity, impractica- 
ble conditions maybe modified or removed .* 
_ Cypres doctrine has also been applied to the following cases, 
if there is an overriding charitable intention :— 


(i) where the charitable purpose prescribed by the donor 
takes effect in the first instance but subsequently fails, as by the 
abolition of a particular form of punishment,® 

(ii) where the failure is due to the abolition by the State 
of slavery in the colonies,° 

; (iii) where the direction is for the relief of particular 
diseases and the object fails owing to the dying out of such 
diseases,’ 








a church in a particular place where a new church had already been built 
(Corbyn v. French, supra ) or a gift void as being contrary to statute (Sims 
v. Quinlan, (1864) 16 1 Ch.R. 1918). 

(1) Re Davis: Hannen v. Hillyer, (1902) 1 Ch. 876, 884=71 L.J. 
(Ch.) 594. 

(2) Re Kilvert’s Trusis, (1871) L.R. 12 Eq. 183; 7 Ch. App. 173, 
and see Marsh v. A. G., (1860) 2 John & H. 61; 3 O.L.J. (Ch.) 233 
(gift to a school which closed before the testator’s death); Coldwell v. 
Holme, (1854) 2 Sm. & G. 31=23 L.J. (Ch.) 594 (gift to an institution 
which changed iis name before the testator’s death). 

(3) Brantham v. East Burgold, cited 2 Ves. 388. 

(4) Glasgow College v. A. G, (1848) 1 H.L. Cas. 800; Re Richard- 
son’s Will, (1887) 58 L.T. 45. à ; 

(5) A. G. v. Hanky, (1867) L.R. 16 Eq. 140 (m) (Abolition of 
imprisonment for debt; funds applied for assisting discharged prisoners). 
See also Re Prison Charities, (1873) L.R. 16 Eq. 129. 

(6) A. G. v. Gibson, (1835) 2 Beav. 317 (m). - 

(7) A. G. v. Hicks, (1805) Highmore, Mortmain, 336 (leprosy). 
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(iv) where the failure of the charity is caused by the ex- 
tinction of a particular class of foreign refugees, 


(v) where the failure of the charity is caused by reason of 
a particular form of religious service ceasing to be required,” 


(vi) where the funds could not be expended for the purpose 
specilied on account of a particular congregation changing its 
renets,* e 


(vii) The property of a charitable institution which becomes 
extinct will be applied cypres for the purposes of another institu- 
tion with similar objects.* 


If there is no overriding char EDE intention, and the parti- 
cular charitable purpose fails, the gift fails entirely .* 


Il. FAILURE OF MACHINERY FOR EFFECTUATING 
CHARITABLE INTENTION. 


Instances of failure of machinery. . 

Charitable gifts are also applied cypres where the machinery 
for ascertaining the intended objects breaks down. 

Such cases occur 


(i) where the bequest is for charitable and non-charitable 
purposes in shares to be determined by persons who fail to make the 
necessary apportionment,® or 


(ii) where objects are intended to be, but are not, named 
by the lonor.” or 


(iii) where a fund is to be divided among a particular class 
at the discretion of persons who fail to make the division, or 


(iv) where the trustees decline to act,® or 





(1) A. G. v. Daugars, (1864) 12 W.R. 363 (French Protestants, 
funds orntel or French Protestants in London). 

(2) A. G. v. Stewart, (1872) L.R. 14 Eq. 17. 

(3) ji G. v. Bunce, (1807) L.R. 6 Eq. 563=37 L.J.(Ch.) 697. 

(4) Spiller v. Maude, (1881) 32 Ch.D. 158 (n) (theatrical charity); 
Incorporated Society v. Price, (1884) 1 Jo. & Lat. 498 (School which was 
closed); Clephane v. Edinburgh Corporation, (1869) L.R. 1 Se. & Div. 
417 (421) (Hospital taken by Railway Company and proceeds applied to 
out-door relief). 

(5) Biscoe v. Jackson, (1887) 85 Ch.D. 460 (465). 

(6) Doyley v. A. G., (1735) 4 Vin. Abr. 485, cpl. 16. 

(7) A. G. v. Syderfen, (1683) 1 Vern. 226. 

(8) A. G. v. Gladstone, (1842) 13 Sim. 7: 11 L.J. (Ch.) 361. 

(9) A. G. v. Amdrew, (1798) 3 Ves. 633. 
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(v) where the trustee appointed was appointed in the 
capacity of holder of an office winch ceased to exist before the 
testator’s death,? and 

(vi) where an institution charged with the administration 
of a charity becomes subject to a foreign State, the Court may 
refuse to allow the funds to be administered by that institution, and 
direct a new scheme.* 3 
1V. WHERE SURPLUS REMAINS AFTER SATISFYING 

THE PRESCRIBED OBJECTS. 

lf the income of the fund should either originally or in process 
of time become greater than is necessary for the purpose named, 
the Court has power to apply the surplus to such other purpose as 
it may deem proper upon the cypres principle.* 

The principle applies equally where the surplus is occasioned 
by the decay of the particular charity named.* 

Where the number of persons intended to be benefited by the 
charity was originally limited, surplus revenue may be disposed of 
by increasing the number of participants.° 

So also the amounts payable to the beneficiaries, or the area 
from which the beneficiaries are to be taken’ may be enlarged, or 
a charity originally intended for males only may also be extended 
to females.® 

But though prima facie increased revenue is divisible among 
the original objects of the charity, there is no absolute rule to that 
effect .* 


V. CASES WHERE NO PARTICULAR PURPOSE IS 
NAMED. 
Donor’s intention followed if possible.—Where the mode of 
executing a charitable gift is originally undefined, it is impossible 
of course to select an object cypres to that which has failed '° 








(1) 4. G. v. Stephens, (1834) 3 My. & K. 347. 

(2) aA. G. v. London Corporation, (1790) 3 Bro.C.C. 171. 

(3) Chamberlayne v. Brockett, (1872) 8 Ch. App. 206 (211). 
Slevin v. Hepburn, (1891) 2 Ch. 236 (240) C.A. 

(4) A. G. v. Ironmongers’ Co., (1834) 2 My. & K. 576; Re Slevin: 
Slevin v. Hepburn, (1891) 2 Ch. 236 (240) C.A. ` 

(5) Thetford School cases, (1610) 8 Co. Rep. 130-b; 4. G. v. Bovill, 
(1840) 1 Ph. 762. è 5 

(6) A. G. v. Mercers’ Co., (1833) 2 My. & K. 654. 

(7) A. G. v. Wansey, (1808) 15 Ves. 221, 284; Re Sekeforde’s 
Charity, (1861) 4 L.T. 321. 

(8) Anon.. cited 2 Jac. and W. 320; A. G. v. Wansay, (1808) 15 
Ves. 231 at p. 235. Š 

(9) Re Ashion’s Charity, (1859) 27 Beav. 119. 

(10)Barclay v. Maskelyne, (1858) 4 Jur. (N.S.) 1294, 1297. 
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The intention of the donor will, however, be carried out as far 
as possible by the gift being applied to charitable objects to be 
nominated by the Court, Crown? or Charity Commissioners,? as 
the case may be. 

Ascertainment of intention.—In such cases any indications 
throwing light on the donor’s intentions will be regarded; as, for 
example: 

(i) his religious opinions,‘ 

(ii) his interests in a particular locality," 

(iii) žhe nature of other charitable bequests in the same 
will,® 

(iv) prefatory directions in favour of a certain class.’ 

(v) or even wishes expressed in unattested codicil. 


A gift for the poor generally could not property be applied for 
a purpose unconnected with the relief of poverty, such as the rebuild- 
ing of a church.? 

Discretion of Court.—If however no particular charitable 
purpose is indicated. and if the general charitable intention is 
subject to no restrictions express or implied, the discretion of the 
Court in the application of the fund in what seems the most 
expedient manner is unlimited.1¢ 


Illustrations. —Thus, gifts for charity generally may be 
applied for the benefit of hespitals,4* schools or other charitable 
institutions . 1° . 

Bequests for the poor may be used for educational purposes, 
for the benefit of the scholars at a particular school.® for poor 


relations of the testator, and for poor foreign refugees of whom 
the testator himself was one.1% 
eS hid SET A l 





(1) White v. White, (1778) 1 Bro.C.C. 12; Mills v. Farmer, (1815) 
1 Mer. 55, 96, 102=19 Ves. 486. 

(2) Charitable Trusts Act, 1860 (23 & 24 Vict., c. 136), S. 2. 

(3) Cook v. Duckenfield, (1743) 2 Atk. 568: A. G. v. Ironmongers’ 
Co., (1844) 10 Cl. & Fin. 908, 922, 924—929, H.L. 

(4) Re Ashton’s Charity, (1859) 27 Beav. 115, 120. 

(5) Re Mann: Hardy v. A. G., (1903) 1 Ch. 232. 

(G) Mills v. Farmer, (1815) 19 Ves. 483; 1 Mer. 55. 

(7) Moggridge v. Thackwell, (1802) 7 Ves. 36, 87. 

(8) A. G. v. Madden, (1843) 2 Con. & Law. 519. 

(9) A. G. v. Mathews, (1677) 2 Lev. 167. 

(10) Philpott v. St. George’s Hospital, (1859) 27 Beav. 107. 

(11) Legge v. Asgill, (1818) 3 Hare, 194, n. 

(12) A. G. v. Syderfen, (1683) 1 Vern. 224. 

(13) Re Dickason, (1837) 3 Hare. 195, n. 

(14) Hereford (Bishop) v. Adams, (1802) 7 Ves. 324. 

(15) A. G. v. Mathews, (1677) 2 Lev. 167. 

(16) Ware v. A. G., (1824) 3 Hare. 194, n. 

(17) A. G. v. Rance, (1728) cited Amb. 422. 
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Where the name ‘of the charity legatce is left blank, the gift 
may be applied under a scheme.’ 

VI. CASES WHERE THE DOCTRINE IS NOT 

APPLICABLE 
(a) Where gift not legally chayitable.—On the failure of 
a gift which is not charitable in the legal sense the cvpres doctrine 
is not applicable .* 

On the same principle the unexpended funds of a non- 
charitable society which is dissolved pass to the Crown as bona 
vacantia .* 

Where contrary intention expressed.—No cypres application is 
possible in cases where a contrary intention is expressed or is to 
be implied from the language used by a testator; as for example, 
where there is a direction that on failure of a bequest the property 
shall fall into residue,* or where the charitable gift is to promote 
some specific and well-defined purpose.* 

(b) Where no failure. —Where the original foundation is 
capable of taking effect, the Court has no authority to vary it and 
to apply the charity estate in a manner which it conceives to be 
more beneficial to the public, or even in a manner which the Court 
may surmise that the founder would himself have contemplated 
could he have foreseen the changes which have taken place by 
lapse of time." 





(1) Pieschel v. Parts, (1825) 2 Sim. & Si. 48+. 

(2) A. G. v. Haberdashers’ Co., (1834) 1 My. & K. 420° 

(3) Cunnack v. Edwards, (1896) 2 Ch, 679, C.A. 

(4) Corbyn v. French, (1799) 4 Ves. 418, 451. 

(5) Doratsami- Pillai v. Sandanathammal, 2 L.W. 577=30 1.C. 225= 
(1915) M.W.N. 478. 

(6) Halsbury, Vol. IV, p. 197. 

A. G. v. Sherborne School Governors, (1854) 18 Beay. 256, 280; and 
see A. G. v. Boulthee, (1794) 2 Ves. 380, 388: A. G. v. Whiteley, (1805) 
11 Ves. 241; d. G. v. Boucherett, (1855) 25 Beav. 116, 118, 119. Thus, 
a gift to erect and endow alms-houses cannot be applied in building an 
hospital (Philpott v. St. George’s Hospital, (1859) 27 Beav. 107; see also 
Anderson v. Glasgow (Wrights), (1865) 12 L.T. 805; H. L. Clephone v. 
Edinburgh Corporation, (1869) L.R. 1 Se. & Div. 417 (421), nor can a 
fund intended for the relief. of physical destitution be applied for educa- 
tional purposes’ (Re Lambeth Charities, (1853) 22 L.J.(Ch.) 959; Re 
Stane, (1853) 21 L.T. (O.S8.) 261; A. G. v. Northumberland (Duke), 
(1889) 6 T.L.R. 237). Distinguish cases of gifts for the benefit of the 
poor, whieh as a rule may be applied for education (Re Campden Charities, 
(1881) 18 Ch.D. 310, C.A.) but not for rebuilding a cathedral (4. G. v. 
Mathews, (1677) 2 Lev. 167). A gift for the reformation of vagrants 
could not be employed in ihe relief of destitute persons (Re Bridewell Hos- 
pital, (1860) 8 W.R. 718; sce also Re Prison Charities, (1873) L.R. 16 
Eq. 129); or a fund for the redemption of British slaves for purposes con- 
nected with negro slaves (4. G. v. Ironmongers’ Co., (1840) 2 Beay. 313, 


325) . 
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In like manner gifts for the poor of a particular locality? or 
for a particular church? or school? or for the benefit of a parti- 
cular class of persons‘ or a particular congregation® or to endow a 
particular lectureship® must be confined within the limits named. 
unless it can be said on failure of such purposes that they were 
merely modes of effectuating a wider charitable intention.” 

A bequest to a particular charitable institution which has 
ceased to exist prior to the testator’s death fails entirely .* 

(c) Gifts.for masses or superstitious uses in English law.— 
Bequest for the purpose of having masses said for the repose of 
the souls of particular persons, which are void for superstition, 
besides. not being charitable. are not applicable cypres.°® 

(d) Void gifts.—Void gifts are not applied cypres.*° 

(ce) Application Extra Territorium.—A court has no juris- 
diction to apply the cypres doctrine extra territorium.™ 


CHAPTER VIII. 
FINANCE. 


©€S. All costs and expenses incur- 
x 5 red in connexion with legal proceedings in 
ecovery p . . 
ETE cares respect of any religious endowment to which 
incurred by the Board a Board or ™[an Assistant Commissioner] 
or committee on legal . : . . 
proceedings, is a party shall, notwithstanding anything 
contained in section 74, be payable out of 
the funds of such endowment. 








(1) Re Campden Charities, (1881) 18 Ch.D. 310, C.A. But a gift for 
the benefit of a town need not be confined to freemen (A. G. v. Bushby, 
(1857) 24 Beav. 299). : 

(2) Anon. (1702), 8 Freemen (Ch.) 330; A. G. v. Oxford (Bishop). 
(1786) 1 Bro. C.C. 444 n. 

(8) «A. G. v. Andrew, (1798) 3 Ves. 633, 649. 

(4) A. G. v. Baxter, (1684) 1 Vern. 248 (ejected ministers), reversed 
on other grounds sub-non; A. G. v. Hughes, (1689) 2 Vern. 105. 

(5) A. G. v. Wansay, (1808) 15 Ves. 231. 

(6) A. G. v. Cambridge (Margaret and Rigins Professors), (1682) 1 
Vern. 55. 

(7) See Bunting v. Marriott, (1854) 19 Beav. 163; Re Unite, (1906) 
75 L.J. (Ch.) 168. 

_ (8) Re Ovey, (1885) 29 Ch.D. 560; Re Rymer; Rymer v. Stanfield, 
(1895) 1 Ch. 19. 

(9) West v. Shutileworth, (1835) 2 My. & K. 684; Heath v. Chapman, 
(1854) 2 Drew 425. The rule against gift to superstitious uses does not 
apply in India. 

(10) Sims v. Quinlan, (1864) 16 I. Ch. R. 191; and see A. G. v. 
Whitchurch, (1796) 3 Ves. 141. 

(11) 36 B. 111=12 I.C. 702=13 Bom.L.R. 1025. - 

(12) Substituted by Madras Act V of 1944. 
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GQ. [(1) Every math or temple and every specific 

endowment attached to a math or temple 

Annual contribution shall pay annually for meeting the expenses 

ee of the Board such contribution not exceed- 

mittee, ing *[three per centum] of its income as 
the Board may determine: 

Provided that every notified temple other than an excepted 
temple, and every notified endowment other than an endowment 
attached to an excepted temple shall pay annually to the Board 
such contribution not exceeding three per centum of its income as 
the Board may determine. ] 

2[(2) Every math, temple or specific endowment attached 
to a math or temple the annual income of which for the fasli vear 
immediately preceding, as determined under sub-section (1), is 
not less than one thousand rupees shall pay annually, for meeting 

the cost of auditing its accounts, such further sum not exceeding 
one and a half per centum of its income as the Board may deter- 
mine. 

(3) All sums paid in pursuance of sub-section (2) shall 
be credited to a fund called “The Audit Fund” and shall be 
utilized only for the purpose of meeting the cost of auditing the 
accounts of the maths, temples and endowments referred to in 
sub-section (2), including the cost of any siaff maintained for 
auditing such accounts. ] 

*[(4) The annual *[payments referred to in sub-sections 
(1) and (2)] shall be made notwithstanding anything to the 
contrary contained in any scheme settled or deemed to be settled 

under this Act for the math, temple or specific endowment con- 
cerned.] [Sub-section (3) substituted by Madras Act V of 
1944. Sece also Madras Act X of 1946. ] 

An endowment for nitya nivedya and deeparadhana in a temple 
is a general endowment to the temple and is not a special endow- 
ment. It is temple property and can, as such, be proceeded 


against for the contribution payable by the temple under S 68. 
55 L.W. 631=A.1.R. 1942 Mad. 722—(1942) 2 M.L.J. 493. 


(1) Substituted by Madras Act V of 1944. 

(2) In section 69, sub-section (3) re-numbered as sub-section (4) and 
before the sub-section as so re-numbered, the sub-sections (2) and (8) insert- 
ed by Madras Act X of 1946. 

(3) Substituted by Madras Act X of 1946. 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 





S. 69] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 201 


Where a temple commititee ceases to function, and the Endow- 
ments Board which has general superintendence of all religious 
endowments in the province performs all the duties of the com- 
mittee under S. 60-A in addition to its own duties the Board is 
entitled to the contribution contemplated by S. 69 (2) in addition 
to the contribution under S 69 (1). 55 L.W. 782=A.I1.R. 
1943 Mad. 131=(1942) 2 M.L.J. 705=1.L.R. (1943) Mad. 
342. 

The Hindu Religious Endowments Board is entitled to levy 
the 1 1|2 per cent. contribution provided under S. 69 (2) even 
when there is no temple committee functioning at the time.. 57 
L.W. 5371944 M.W.N. 670=(1944) 2 M.L.J. 260. 


Limitation.—There was no time limit for the levy of con- 
tribution under S. 69 of the Act. There was nothing in the Act 
to suggest that the levy under the section should be in the year 
for which it is levied or in the next year. The Board therefore 
could claim and collect contribution not only for the current year 
but arrears for several faslis prior to the year in which it was 
claimed. 55 L.W. 849=(1942) 2 M.L.J. 7321943 Mad 
193=T.L R. (1943) Mad. 503. (See now S. 70-A which pro- 
vides for a three years time limit). 57 L W. 5371944 M.W.N. 
670=( 1944) 2 M.L.J. 260 is not now good law. 


Kattalaidar—Assessment of—Powers of Board.—Since 2 
Kattalai is a religiousendowment, S. 70 (1) of the Act authorises 
the Board to assess the kattalaidar or the trustee of a specific 
endowment with contribution under S. 69 of the Act. S. 70 (2) 
of the Act further enables the Board to recover the amount so 
assessed by execution proceedings against such trustee. The 
executing Court must execute it as a decree and cannot go behind 
it. 41 L.W. 454-=1935 M.W.N. 302=68 M.L.J. 549. 


Contributions—Recovery of—Apfplication to Court by Board 
—Validity of demand—If ‘can be gone into.—A Court to whick 
an application is made under S. 70 (2) of the Act has the same 
powers, and is subject to the same limitations, as would be a 
Court executing an ordinary civil decree. It must execute the 
demand made by the Board as it stands and cannot enter into 
questions of its validity or propriety. In particular. no inquiry 
can be made into the merits of the decision upon which the demand 
is based. It is, however, open to the Court to decide in any dis- 
puted case whether the property out of which it is proposed to 
realise the amount is a religious endowment within the meaning of 
the Act. When notice is served on the archakas, they have no 
right to dispute the validity of the notice served by the Board on 
the ground that it was not served on the trustee. If. in fact, 

26 
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there is some other trustee, it is for him to object on that score, 
if he elects to intervene, and not for the archakas. 41 L.W 411 
==1935 M.W.N. 317—68 M.L.J. 494. See also 68 M.L J. 
200. S 
Income.—The income contemplated by ‘this section seems to 
mean the gross income including the income received through 
special endowments or kattalais, of which they are the trustees and 
also income of lands held by hereditary office-holders or of temple 
servants as remuneration for their services.1 
['¥%O. (1) The costs, expenses and contributions pay- 
able under sections 68 and 69 shall be 
Assessment and re- assessed on and notified to the trustee of 
Ney Ol costs epon: the math, temple or specific endowment. 
concerned in the prescribed manner. 


(2) (a) Such trustee may, within fifteen davs from the 
date of the receipt of such notice or within such further time as 
may be granted by the Board, prefer in writing his objection 
thereto, if any, to the President of the Board. Such objection 
may relate either to his liability to pav or to the amount specified 
The President shall consider such objection and 


in the notice. 
modifving his 


give his decision confirming, withdrawing or 
original notice. The amount of assessment as stated in the 
original notice or as fixed by the President on objection, as the 
case mav be. shall be final. and shall not he liable to be modified 
or cancelled in a Court of Law. 

(b) Within one month of the date of receipt of the 
notice of assessment or when objection has been preferred, 
within one month from the date of the decision of the President, 
or within such further time as mav he granted bv him, such 
trustee shall pav the amount specified in the original notice or 
the amount as fixed by the President on objection. 

(3) If the trustee fails to pav the amount aforesaid 
within the time allowed the Collector of the district in which any 





(1) See S. 71, Cl. (1) which empowers the Local Government io make 
rules for calculating the income of religious endowments. Yeomiah allow- 
ance granted by the Governmen{ to 2 temple does noi come under ‘income’ 
and cannot be the basis for the levy of coniribuiion under S. 69. 137 T. 
C. 510=1932 M.W.N. 1062=35 L.W. 348=1932 M. 310. As to liability 
of Mutis for coniribution, see 1938 M.W.N. 744=48 L.W. 735=1938 Mad. 
§10=(1988) 2 M.L.J. 85 cited under S. 9 supra. 
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property of the math, temple or endowment is situated shall, on 
requisition made to him in the prescribed manner by the Pre- 
sident and subject to the provisions of this section, recover such 
amount as if it were an arrear of land revenue and pay the same 
to the President. 


(4) (a) On receipt of a requisition under sub-section 

(3), the Collector shall issue a notice to the trustee concerned— 

(i) requiring him, within fifteen days from the service 

thereof, to pay the amount mentioned in the requisition and 
specified in the notice; and 


(ii) stating that on default, such amount will be re- 
covered as if it were an arrear of land revenue. 


(b) If, within the period of fifteen davs aforesaid the 
amount demanded is not paid, the Collector shall proceed to 
recover the amount specified in the notice, with the charges of 
collection, as if it were an arrear of land revenue. 

(5) The Collector shall. on receipt of a requisition 
under sub-section (3), withhold the amount mentioned therein 
out of the tasdik or any other allowance payable by the Pro- 
vincial Government to the math or temple concerned and pay the 
said amount to the President of the Board, but where the tasdik 
or any other allowance is insufficient for the purpose, the Collector 
shall withhold and pay as aforesaid, the amount available, and 
recover the balance as if it were an arrear of land revenue. 

(6) Places of worship including temples and tanks and 
places where utsavams are performed, idols, vahanams, jewels 
and such vessels and other articles of the math or temple as, in 
accordance with the usage of the math or temple concerned, are 
necessary for purposes of worship or ceremonial processions 
shall not be liable to be proceeded against in pursuance of sub- 
sections (3), (4) and (5). 

(7) Instead of selling the property after attachment 
thereof under the provisions “of the Madras Revenue Recovery 
Act, 1864, it shall be open to the Collector at the instance of the 
Board, to appoint a Receiver for the property or such portion 
thereof as may be necessary and collect the income thereof until 
the amount sought to be recovered is realized. The cost of 
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expenses incurred and the remuneration, if any, paid to the 
Receiver shall be paid out of the income of the math, temple or 
specific endowment concerned. 


(8) No suit, prosecution or other legal proceeding shall 
be entertained in any Court of Law against the Crown or any 
servant of the Crown for anything in good faith done or in- 
tended to be done in pursuance of this section.] (Substituted 
by Madras Act X of 1946). 


Sec. 70 (Cases before the amendment of 1946). —[Sce also 
Notes under S. 69, supra]: Jurisdiction of District Judqe—Leaality 
of Board’s demand—If can be enquired into.—A District Judge 
who is moved under S. 70 (2) of the Madras Hindu Religious 
Endowments Act is in the same position as any other executing 
Court and is precluded from deciding whether the demand made 
bv the Hindu Religious Endowments Board was right or wrong 
He has no jurisdiction to examine the demand on its merits. but 
is bound to enforce it. 41 L.W. 2641935 M. 217—68 M.L.J. 
200. See also 68 M.L.J. 494. 


Recovery of amount—A pplication for—A ppeal.—The wont 
in S. 70 of the Endowments Act ‘‘as if a decree had been passed” 
attract to the order the whole procedure in execution and the 
right of appeal provided under S. 47 of the C.P. Code. 56 M. 712 
=37 L.W 207-=1933 M. 305=65 M.L.J. 364. 


Service of notice —When by usage one of several trustees 
acts as the managing or executive trustee, the notice served on 
such trustee must be deemed to be a prover notice as against the 
institution. 56 M. 712=-141 T C. 799-1933 M. 30565 
M.L.J. 364. Where an archaka takes possession of temple 
property or a part of it and conducts himself for all practical 
purposes as if he were a trustee. his position is that of a trustees 
de son tort or de facto trustee especially when there is no 
properly constituted or de jure trustee -Tn such a case the notice 
required by S. 70 may be served on the archaka. That is a proper 
and valid service. 46 L.W 587==1937 M W.N. 1032—A.1.R. 
1937 Mad. 852=( 1937) 2 M.L.J. 413. (As to service of notice 
See also 1943 Mad. 104). 

Duty of Court—Demand by Board—Power of Court to 
question validity.—A Court under S. 70 (2) of the Act must 
execute the demand made by theBoard as if it were a decree and 
cannot enter into questions of its validity or property. - 46 
L.W. 587—1937 M.W.N. 1032=A.I.R. 1937 Mad. 852= 
(1937) 2 M.L.J. 413. 
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Limitation.—An application by the Board of Commissioners 
made to the District Judge for recovery of contributions under 
S. 70 (2) of the Act, after demand and refusal, is governed by 
Art. 182 of the Limitation Act. The right to apply accrues only 
after the expiry of three months from the date of the demand 
made by the Board and the amount becomes payable only then. 
41 L.W. 264=1935 M.W.N. 1421935 M. 217—68 M.L.J. 
200. [See now S. 70-A inserted by Madras Act X of 1946.] 
Proceedings under S. 70, Hindu Religious Endowments Act, are 
proceedings in execution of a decree, and therefore it is not open 
to the persons against whom proceedings are instituted to object 
to the validity of the orders passed by the Hindu Religious Endow- 
ments Board and they are not entitled to have the ex parte decree 
set aside in review. 42 L.W. 497-1935 M.W.N. 384=1935 
Mad. 585. Assessment by Board of Kattalaidar—Recovery of 
contribution assessed—LExecution—Court bound to order execu- 
tion. 41 L.W. 4541935 M.W.N. 302—68 M.L.J. 549. 


Writ of Certiorari.—A writ of certiorari does not lie to quash 
an order, merely ministerial; it is intended for the purpose of 
adjudication on the validity of acts judicial. The term “judicial” 
does not necessarily mean the act ot a judge or legal tribunal sit- 
ting for the determination of matters of law. ‘‘Judicial act” 
means an act done by competent authority and imposing a liability 
or affecting the rights of others. . An order passed by the Hindu 
Religious Indowments Board under S. 70 assessing and demanding 
the amount of costs and expenses incurred by the Board in con- 
nection with legal proceedings in respect of an endowment is only 
an administrative or ministerial order; not involving the deter- 
mination of any question of the rights of subjects or any duty 
to act judicially, and consequently a writ of certiorari cannot be 
granted to quash such an order. Further the writ is not available 
because another remedy is provided for under S. 70 (2). The 
fact that the Board in assessing the costs and expenses demands 
not only the amount spent by the Board in defending legal pro- 
ceedings and also amounts which they have had to pay to others 
by way of costs. 1937 Mad. 103=:71 M.L.J. 594. 


[ZO-A. (1) After the commencement of the Madras 
Hindu Religious Endowments (Amend- 

ayan Pee JY ment) Act, 1946, it shall not be competent 
than three faslis im- for the Board to levy any contribution for 
are tes preceding more than three faslis immediately pre- 
notice of assessment is ceding the fasli in which a notice of assess- 


issued under section 70. lange z 
5 7° ment is issued under section 70. 
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(2) Nothing in this section shall affect any levy of con- 
tribution already made or moneys already collected by the 
Board before the commencement of the Madras Hindu Reli- 
gious Endoymenis (Amendment) Act, 1946.] (Substituted by 
Madras Act X of 1946). 


CHAPTER IX. 
MISCELLANEOUS. 
Zk. (1) The [Provincial Govern- 
Power of Brounen! ment] may make rules to carry out all or 
Government to make any of the purposes of this Act not incon- 
sistent therewith. 

(2) In particular, and without prejudice to the generality 
oi the foregoing power, they shall have power to make rules 
with reference to the following matters :— 

(a) all matters expressly required or allowed by this Act 
to be prescribed; 

[(b) the registration oi electors; (Omitted by Madras 
Act V of 1944;)] 

` [(c) the nominations of candidates, the times of election, 


the mode of recording and counting votes and the declaration 
and publication of the results of elections; (Omitted by Madras 


Act V of 1944;)] 
[(d) the conduct of inquiries and the decision of disputes 
relating to elections; (Omitted by Madras Act V of 1944;)] 
(e) the powers of the President and commissioners or 


a Board *[and of Assistant Commissioners] to hold inquiries, to 
summon and examine witnesses and to compel the production of 
documents; 

(F) the grant of leave, leave allowances and trav elling 
allowances to the President and commissioners of a Board and 
generally the conditions of service of such President and com- 


missioners; 


(1) Inserted by Act V of 1944. 
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[(F) the method of recruitment and qualifications, 
salaries and allowances, discipline and conduct and generally the 
conditions of service of Assistant Commissioners;]* 

(g) the budgets, reports, accounts, returns or other in- 
formation to be submitted by Boards; 

(h) the qualifications for officers and servants of a Board, 
the grant of leave, leave allowances and travelling allowances to 
them, the establishment of provident funds for them and 
generally the conditions of their service; 

(i) the organization of a staff of auditors, [the method 
of their recruitment, their qualifications]* their salaries and 
allowances, the control of such staff, its relations with Boards, 
| Assistant Commissioners]* and trustees and generally the con- 
ditions of service of auditors; 

(j) the calculation of the cost of audit [* * * “AR 

(k) the manner in which the accounts of Boards, 
*[maths, temples and specific endowments], shall be audited and 
published, the time and place of audit and the form and contents 
of the auditor’s report; [* *]° 


(1) the method of calculating the income of a religious 
endowment; 


[(i) the preservation, maintenance, management, and 
improvement of the properties of the endowments and the 
temple buildings; 

(n) the inspection and supervision of the properties of 
the endowments and the temple buildings by such persons as the 
Provincial Government may direct, the reports to be submitted 
by such persons and the fees leviable for such inspection, supei- 
vision and report; 

(0) the preservation of the images in temples.] (Added 
by Madras Act X of 1946.) 

(3) The power to make rules under this section shall 
be subject to the condition of previous publication. 





(1) Inserted by Madras Act V of 1944. 
(2) Inserted by Madras Act X’ of 1946. 
(3) Substituted by Madras Aci V of 1944. 
(4) Omitted by Madras Act V of 1944. 

(5) Substituted by Madras Act X of 1946. 
(6) The word “and?? omitted by Madras Act X of 1946. 
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English Law.—It is provided by S. 45 of the English 
Charitable Trust Act, that the Lord Chancellor may make orders 
for regulating proceedings before the District and County Councils.' 

Rules, By-laws and Regulations. 

Rules —The first set of _rules relating to the conduct of 
enquiries, the appointment and punishment of the Loard’s officers, 
the grant of leave, leave allowances and travelling allowances to the 
Commissioners of the Board and its staff, and such other matters, 
came into force in July 1926 in virtue of the notification in G. O. 
No. 2934, L. & M., dated 10th July 1926. Subsequently, rules 
relating to elections of presidents and vice-presidents of temple 
committees, the preparation of electoral rolls and the conduct of 
election of members to temple committees and the method of cal- 
culation of income of religious institutions for the purposes of the 
Act, have been finally issued by the Government by their Orders 
No. 4151, L. & M., dated 25th September 1926, No. 4626, L. & 
M., dated 21st October 1926, and No. 23. L. & M., dated 4th 
January 1927, respectively. 

By-laws .—Under ‘section 19 of the Act, draft by-laws were 
framed by the Board dealing, among other things, with the division 
of duties among the President and other Commissioners of the Board, 
the manner, in which their decision shall be ascertained otherwise 
than at meetings, the procedure and conduct of business at the 
meetings of the Board, the custody and investment of funds of the 

_ Board, the committees and trustees, the form and manner of appli- 
cations to the Board, etc.? : 


72. (1) The [Provincial Govern- 

Power to aker Ment] may make rules altering, adding to, 

schedules. or cancelling any of the schedules to this 

Act. 

(2) All references made in this Act to any of the 

aforesaid schedules shall be construed as referring to such 

schedules as amended in exercise of the powers conferred by 
sub-section (1). 

(3) A draft of the rules proposed to be made under 

this section shall be laid *[before both the Chambers of the 








(1) See also County Court Rules, 1899. 
(2) First Report of Hindu Religious Endowment Board, dated 18-1-1927, 


pp. 1 and 2. yrs d 
(3) Substituted for ‘on the tablo of the Legislative Council’? by the 


Second Schedule to the Government of India (Adaptation of Indian Laws) 
Order, 1937. . 
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Provincial Legislature] and the rules shall not be made *[unless 
both Chambers] by resolution *[approve] the draft either 
without modification or addition or with modifications or addi- 
tions *[to which both the Chambers agree]; but upon such 
approval being given, the rules may be made in the form in 
which they have been approved, and such rules on being so 
made shall be notified and shall thereafter be of full force and 
effect. 


“There were three schedules to this Act one dealing with 
electoral qualifications, the second relating to court-fees, and the 
other making provision for the transition from the old commit- 
tees to the new ones. These schedules were made alterable with 
the approval, by means of a resolution, of the Legislative Council 
—a procedure which follows the one prescribed in the Local Boards 
Act, section 201.’’? (See Statement of Objects and Reasons) . 


[NV .B.—Schedules I and III are now omitted by Madras Act 
X of 1946.] 

The absence of the machinery provided by the Act does not 
suspend or postpone the operation of the provisions of S. 72 ot 
that Act. If S. 72 was in force when the melcharths were granted 
and if there was no Board or Committee at the time, the trustees 
have only to wait till the Board or Committee was constituted. 
161 I.C. 670=1936 M.W.N. 1271936 Mad. 223. 

73. ([(1) The Board, or any person having interest 
and having obtained the consent of the Board, may institute a 
suit in the court to obtain a decree for any of the following 
reliefs :— 

(a) appointing or removing a trustee of a math, temple 
or specific endowment attached to a math or temple; 

(b) vesting any property in a trustee of a math, temple 
or specific endowment attached to a math or temple; 

(c) declaring what proportion of the endowed property 
of a math, temple or specific endowment attached to a math 
or temple or of the interest therein shall be allocated to any 
particular object of the endowment; 

(1) Substituted for ‘‘unless the Legislative Council’? by the Second 
Schedule to the Government of India (Adaptation of Indian Laws) Order, 
1937. 

(2) Substituted for the word ‘‘approves’’ by paragraph 5 (2) of ibid. 

(3) Inserted by the Second Schedule to ibid. 
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(d) directing accounts and inquiries in respect of the 
administration or management of a math, temple, or specific 
endowment attached to a math or temple; 

(e) granting such further or other reliefs as the nature 
of the case may require.] (Substituted by Madras Act X of 
1946.) 

*[(2) The provisions of sub-section (1) shall apply as 
well to suits and appeals pending in civil courts on the date of 
the commencement of the Madras Hindu Religious Endow- 
ments (Amendment) Act, 1935, as to suits and appeals insti- 
tuted after the commencement of that Act. ] 

[(3) Sections 92 and 93 and rule 8 of Order 1 of the 
First Schedule of the Code of Civil Procedure, 1908, shall 
have no application to any suit claiming any of the reliefs 
provided in this Act in respect of the administration or manage- 
ment of a temple, math or specific endowment. 

(4) No suit or other legal proceeding claiming any 
relief provided in this Act in respect of such administration or 
management shall be instituted except under and in conformity 
with the provisions of this Act. 

(5) Nothing contained in this section shall affect the 
right of a trustee of a temple, math or specific endowment to 
institute a suit to enforce the pecuniary or proprietary right of 
the institution of which he is the trustee or the rights of such 
institution as a beneficiary.] (Substituted by Madras Act X 
of 1946.) 


Scope and object of section.—The avoidance of unnecessary 
litigation has been kept in view in drafting this section.? 








_ (1) Sub-section (2) was renumbered (3) and new sub-section (2) was 
inserted by Madras Act XII of 1935. s 

(2) Statement of Objects and Reasons. 

The following extracts from the minutes of dissent by certain members 
of the Select Committee may also be noted:— 

“I am not in favour of repealing S. 92, and R. 8 of O. 1 of the Code 
of Civil Procedure relating to the powers of the Advocate-General regarding 
public charities’’,—Minute of Dissent by Mr. Ramachandra Rao. 

“I do not also approve of the provisions of section 73 (2) by which 
section 92 and Rule 8, O. 1 of the Code of Civil Procedure, 1908, are re- 
pealed altogether in respect of religious endowments in general. I would 
retain the powers of the AdvocateGeneral under section 92 of the Civil Pro- 
cedure Code.’’—Minute of Dissent by Mr. Govinda Raghava Iyer. 
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But the jurisdiction of Civil Courts in respect of endowments 
has always been preserved from the earliest times by the various 
Regulations and Acts. The Madras Regulation VIL of 1817 did 
not provide for the finality of orders of the Board of Revenue or 
its Local Agents and the ordinary remedies of resort to Civil Courts 
by suitors was left unaffected. 


It is to be noted that the provisions of S. 92 or 93 of the 
C.P.C. are virtually abrogated by this section with respect to 
religious endowments. The consent of the Advocate-General is no 
longer required, the consent of the Board being substituted instead. 


Pending swits.—Aiter the passing of the Religious Endow- 
ments Act, worshippers who had instituted suits before the passing 
of the Act can continue them. There is nothing in the Act which 
could take away the right of persons who were parties to pending 
actions at the time of the passing of the Act.? 

Corresponding English Law.—‘‘The object of the corres- 
ponding section of the English Charitable Trusts Act was to put 
an end to certain very scandalous proceedings on the part of in- 
dividuals, who, ascertaining that there was a fund disposed for the 
purpose of charities which had been overlooked, and thinking that 
a considerable profit might be made in the way of costs, instituted 
proceedings which were not likely to produce good to any one.’ 

This section relates exclusively to the administration of 
trusts, and does not apply to Common Law rights, legal or equit- 
able modes of enforcing Common Law rights, or any individual’s 
equitable right not relating ito the administration of a trust.* The 
section, therefore, does not interfere with the right and powers ot 
trustees of charity in their character of owners of property, nor 
does it interfere with the rights of masters employing servants.* 

Under the corresponding section of the English Charitable 
Trusts Act it was held that the section had no application to the 
following cases :— : 

(i) In cases of ejectment by the trustees of a charity 
against a tenant holding over. : 

(ii) In cases of action of covenant against a tenant who does 
not pay his rent.® 





(1) Gangadhara Mudaliar v. Govinda Ramanuja Pedda Jeeyangar, 108 
I.C. 798=A.1.R. 1928 Mad. 905. 

(2) Lord Hatherley in Braund v. Earl of Devan, L.R. 3 Ch. 804; 
Holme v. Guy, 46 L.J.Ch. 223-225; In re Lister’s Hospital, 6 D.M. & 
G. 186, Chilcott, p. 22. 

(3) Rendall v. Blair, 59 L.J.Ch. 641; Holme v. Guy, 46 L.J.Ch. 223; 
and see Rooke v. Dawson, (1891) Ch. 480. ‘ 

(4) Holme v. Guy, 46 L.J.Ch.: 223. 

(5) Bassano v. Bradley, (1896) 1 Q.B. 645; 65 L.J.Ch. 479. 
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(iii) In cases of proceedings by way of distress against a 
defaulting tenant. 

r (iv) In cases of proceedings against a person who has not 
been properly appointed to an office and who persists in presenting 
himself there 

(v) So too the section does not-apply in cases of an action 
under a contract with the trustees or managers of a charity to 
enforce that contract.? 

(vi) To an action by a servant against such trustees to 
restrain them from dismissing him, if it does not involve an ad- 
ministration of the trust.” 

(vii) In like manner an action of trespass by or against the 
trustees is not within the section.* 

The grounds for removal of trustees which are set out in 
S. 53, are to be taken as expressive of the general law and are 
applicable to maths and excepted temples also. 

Scope (Cases before Amending Act of 1946).—The words 
in S. 73 (3) are much wider and more comprehensive than those 
occurring in S. 92 (3), C.P. Code. (1937) 2 M.L.J. 931. The 
effect of S. 73 is that a suit which could only be instituted by the 
Advocate-General or by some persons with his consent under S. 92, 
C.P. Code, must, when it relates to religious endowments govem- 
ed by the Act, be instituted by the Religious Endowments Board 
or by some person having an interest and with the consent of the 
Board. Hence a suit by a trustee to recover trust property from 
„tha alienees is outside the scope of S. 73. 55 M. 549=35 L.W. 
1561932 M. 234—62 M.L.J. 180. (As to trustees of Katta- 
lais, see 97 I.C. 4801927 M. 338. Hereditary archaka of 
temple—Dismissal by trustee—Suit in Civil Court to set aside 
dismissal—Maintainability. See . 48 L.W. 419==(1938) 2 
M.L.J. 516.) The words ‘‘except as provided by this Act” 
mean ‘‘except under the provisions of this Act.” There is no 
reason to construe the terms as being confined in their application 
to the procedure governing the suit for in their plain and natural 
sense, they are intended to lay down the substantive law also. 
1933 M.W.N. 1235. (54 M. 1011; 1927 M. 338, Dist.). The 
words of Cl. (3) exclude the applicability of S. 92, C.P. Code, 
to a suit for the administration or management of a Kattalai which 
is a religious endowment under the Act. Such a suit is not, 
therefore, maintainable. (Desirability of amendment suggested.) 


(1) Holme v. Guy, 46 L.J.Ch. 223; Rendall v. Blair, 59 L.J.Ch. 
641; Alexander v. Drewitt and others, Times Law Rep., Vol. II, p. 762. 

(2) Rooke v. Dawson, (1891) 1 Ch. 480. 

(3) Randall v. Blair, 59 L.J.Ch. 64; Fisher v. Jackson, 60 L.J.Ch. 
482; Brittain v. Overton, 53 L.J.Ch. 299 n.; Alexander v. Drewitt and 
others, T.L.R. Vol. II, p. 762. 
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1933 M.W.N. 1235. See also 1927 M. 338. . The Court has no 

power to settle a scheme in a suit brought under S. 73. The Act 

vests the power of settling schemes initially in the Board consti-’ 
tuted under S. 10, which is a statutory body, and the Civil Court’s 

jurisdiction is limited to modification or cancellation of schemes 

settled by the Board in the first instance or of schemes settled by 

the Court itself under the Act or deemed to be settled under the 

Act. I.L.R. (1945) Mad. 500=58 L.W. 657—=A.I.R. 1945 

Mad. 473—=(1945) 2 M.L.J. 164. On a contention that in a 

private suit for the office of trustee the plaintiff can obtain a 
decree settling a scheme so long as the scheme involves only the 
method in which the plaintiff is to enjoy the office along with 
existing trustees. - Held, that to prescribe a scheme by which the 
existing trustees should be deprived of their office, if only for 
a time is not within the competence of a Civil Court in its ordinary 
jurisdiction. A trustee could be removed only by a suit under 
S. 73 of the Act. The Court however will recognize and enforce 
a system of rotation which by the consent of co-trustees has been 
in existence for many years. But where no system of rotation 
exist the only course open to a co-trustee who wishes to have one 
established is to proceed under the provisions of the Hindu Reli- 
gious Endowments Act, in the case of a religious institution and 
under S. 92, C.P. Code. in the case of other charitable trusts. 

1938 M.W.N. 175=47 L.W. 764=A.1.R. 1938 Mad. 661= 
_ (1938) 2 M.L.J. 623. The expression ‘‘except as provided by 
this Act” should be construed as meaning ‘‘contrary to the pro- 
visions of the Act.” So a suit. if not prohibited by the Act. is 
not barred even if it be not provided for by the Act. (97 I.C. 480, 
Foll.) 34 L.W. 2541931 M. 801—61 M.L.J. 815. See also 
1933 M.W.N. 1235. A class of suit to which S. 92 of the C.P. 

Code would not relate cannot be brought within the scope of the 
first part of S. 73 and a suit to establish a personal right as here- 
dikary trustee cannot be deemed’ to be a suit in respect of the 
administration or management of the religious endowment to which 
the trusteeship appertains and is therefore not barred by S. 73. 
(46 B 101, Ref.) 34 L.W. 254—1931 M. 801—61 M.L.J. 
815. There is no provision in S. 73 (1) of the Act for appoint- 
ing or removing the trustees of a religious endowment which is 
neither regarding a mutt or a temple nor does the Act make such a 
provision elsewhere. 1930 M. 216=58 M.L.J. 104—122 I.C. 
337. See now S. 73 (i) (a). Clause (e). S. 73 (1) 
of the Act does not enable the institution of any suit of a class 
unprovided for by the rest of the section. (Ibid.) See also 1927 
M. 338. Some worshippers of an excepted temple can maintain 
a suit on behalf of the general body of worshippers for a dealara- 
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tion that a certain article in the temple is a sacred one the sale of 
which would be a breach of trust and for an jnjunction restraining 
its sales, S. 73 of the Act is no bar to such a suit. An interim 
injunotion restraining the sale of the article may and ought pro- 
perly to be granted in such a suit. 43 L.W. 4241936 M. 352== 
70 M.L.J. 315. 


Suit under the section—Reliefs.—S. 73 having regard to the 
manner in which it has come to be framed and taken with the pro- | 
visions relating to court-fees, is confined to cases in which the 
main relief falls under any of the Cls. (a), (b), (c) and (d) and 
covers relief only incidental to or ejusdem generis with the main 
reliefs and it is because it is to be confined to suits of such a sim- 
plified nature that the court-fee is made definite and limited to 
Rs. 50. It is not made too costly because it is inexpedient to do 
so where the relief is for the removal of a trustee or to vest pro- 
perty jn a receiver, etc. But when it is sought to recover properties 
which may be worth lakhs of rupees and to recover monies as a' 

result of taking accounts of gross mismanagement or as damages 
for some act of default, to permit such suits to be filed with a 
court-fee of Rs. 50 seems not to have been intended by the Legis- 
lature. Beyond the reliefs expressly mentioned in Cls. (a), (b) 
and (c) of S. 73 and any relief incidental to them no further relief 
can be prayed for in the suit. 1933 M.W.N. 1433—38 L.W. 902 
Per Ramesam, O.C.J.—Suits merely to recover money found due 
by the defendant on the taking of accounts and to recover property 
belonging to the trust but in the possession of the defendant and 
to recover damages for a tort committed by the defendant, would 
always be maintainable under the general Jaw and may not fall under 
S. 92, C.P. Code, even, and they centainly would not be suits 
relating to the administration or management of religious endow- 
ments, within S. 73 of Madras Act II of 1927. 1933 M.W.N. 1235. 
The plaintiffs, who were the worshippers of a temple, instituted 
a suit for a declaration that certain other persons known as sukha- 
vasis were not entitled to any fixed share of the prasadams offered 
to the deity or to a cash payment in lieu thereof. They also prayed 
for an injunction restraining the defendant trustees and members 
of the devasthanam committee from recognising the right put for- 
ward by the sukhavasi defendants. It was contended that the 
suit was not maintainable by reason of S. 73 (3) of the Act.. 
Held, that what the plaintiffs sought for was a declaration against 
certain third parties, strangers to the trust, that the suit did not 
‘seek to fetter the discretion or the right of the trustees or the 
‘committee to make charitable doles, including the giving of doles 
‘to the sukhavasi defendants; that the relief for injunction was 
merely consequential and did not alter the character of the suit 
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and that as the suit did not relate to the administration or manage- 
ment of the temple, it was not barred by S. 73 (3) of the Act. 
Per Newsam, J.—The Courts are prevented by S. 73 from 
accepting an invitation to interfere with the details of administra- 
tion or to fetter the discretion of trustees jn minor matters. (1937) 
2M.L.J. 931. (Applicability and scope—‘‘Religious endowment” 
—Fund for renovation of temple and for maintenance of Veda- 
patasala—Amount used for both together without apportionment 
for severance—If falls under Act. See 69 M.L.J. 274.) The 
bar under S. 73 is only in respect of suits relating to the adminis- 
tion or management of the trust, i.e., proceedings against the 
trustee and not in respect of proceedings against the person who 
is wrongly in possession of the property in which the trust is 
interested. Where the claim by the trustee of a temple is for a 
declaration that defendant 1 had no right under the sale-deed 
taken by him from defendant 2 on the ground that the property 
is burdened with a service to the temple, held, that the suit is not 
barred by S. 73. 158 I.C. 883=42 L.W. 757=1935 M.W.N. 
903—1935 M. 964. 


S. 73 on its very face does not authorise a suit to frame a 
scheme in respect of an excepted temple. Where in a suit bv a 
worshipper to remove the trustee of an excepted temple and to 
appoint another trustee in his place, a compromise is entered into 
by the parties providing for a scheme for the future administra- 
tion of the temple and the same is made a decree of Court, the 
decree is without jurisdiction and must be set aside. The fact 
that no objection was raised to the jurisdiction of Court to frame 
a scheme is no bar to the objection being raised in appeal. Since 
the decision of the question is one affecting the jurisdiction of the 
Court the appellate Court cannot refuse to adjudicate upon it 
merely because of an unwise and ill-advised concession made in 
the lower Court. 52 L.W. 962=(1940) 2 M.L.J. 858—1941 
Mad. 287. A suit by the present trustees of a temple against 
the past trustees fora general account of their trusteeship 
with allegations of misfeasance, melfeasance and non- 
feasance is maintainable under the general law. To such a suit 
the previous consent of the Hindu Religious Endowments Board 
is not necessary. The general scope of S. 73 is the same as that 
of S. 92, C.P. Code, and the last paragraph of the former section 
(S. 73) is meant to refer only to the classes of cases referred to 
in S. 73 (1) and other sections of the Act. Suits which do not 
fall within the scope of these sections can be tried under the 
general law. 1943 M.W.N: 17—=(1942) 2 M.L.J. 757—1943 
Mad. 228. ‘The words ‘‘administration or management” in S 75 
(3) cannot possibly be taken to cover or include the case of a 
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dismissal of an archaka of a temple by the temple trustee. The 
administration or management must be with reference to the 
“religious endowment,” i.e., with reference to the property men- 
tioned in the definition of the expression “religious endowment” 
in S. 9 (11) of the Act and not with respect to the dismissal of 
an archaka. A suit by an archaka to set aside. his dismissal by 
the trustee relates to a personal right and as long as there is no 
question relating to the administration or management of the 
endowed property, the suit cannot be held to be barred under S. 73 
(3). S. 73 cannot therefore bar a suit by an archaka for a 
declaration that the orders passed by the trustee dismissing him 
and the orders. by the Board confirming the same are ultra vires 
and wholly illegal and unjust. 1942 M.W.N. 769=1943 Mad. 
222—(1943) 1M.L.J. 496. See also 1940 M. 493; 1940 M. 28. 
(Immovable properties charged for cost of religious service in 
temple—Suit. by temple trustees for recovery of costs—Maintain- 
ability.) (1945) 1 M.L.J. 63. 

By a consent statement before a Magistrate two groups of 
villagers undertook to celebrate the festivals of the village deity 
by carrying the idols separately so as to avoid any disturbance. 
When, however, the plaintiff’s group was performing the festivals. 
the defendants unlawfully interfered and effectively prevented 
the plaintiff from having the festival conducted as contemplated 
by the consent order. On the question whether the plaintiffs were 
entitled to a permanent injunction in a Civil Court restraining the 
defendants from interference with the plaintiff’s rights. Held, 
that it was an elementary right of every worshipper of a public 
temple to have the usual festivals conducted in the usual manner: 
that the right is a civil right which every worshipper has as an 
individual; that he would be entitled to the protection of the Court 
in the exercise of his right that the suit was not a suit by one set 
of trustees against another set of trustees and that S. 73 of the 
Madras Hindu Religious Endowments Act was no bar to the suit. 
58 L.W. 287=1945 M.W.N. 358==A.I.R. 1945 Mad. 234= 
(1945) 1 M.L.J. 300. 


Sanction to legal proceedings—Practice under English Law.— 
Under English Law, subject to certain exceptions? no legal proceed- 
ings in any Court may be taken for obtaining any relief order or 
direction concerning a charity, its property or income, except with 
the sanction of the Charity Commissioners .* 





(1) Halsbury’s Laws of England, Vol. IV, pp. 311, 320. 

(2) Charitable Trusts Act, 1853, S. 17. For a form of application to 
the Commissioners for authority to take legal proceedings, see Encyclopaedia 
of Forms, Vol. III, p. 457. S. 17, Charitable Trusts Act, prevents the 
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This rule applies to legal proceedings which either wholly or 
partially involve administration of the trusts of charity? and to 
proceedings taken in pursutnce of a private Act of Parliament.* 


Applications not requiring consent of Commissioners—English 
Law.—Applications to the Court ‘‘in any suit or matter actually 
pending’” actions, whether legal, or equitable’ to enforce common 
law rights or to enforce individual equitable rights not relating to 


needless institution of proceedings whose object is merely to create costs. 
See Re Lister’s Hospital, (1855) 6 De G. M. & G. 184, 186. On this 
section, see Halsbury’s Laws of England, Vol.: IV, pp. 310—323. 

(1) For examples of proceedings requiring the sanction of the Com- 
missioners, see Re Jarvis’ Charity, (1859) 1 Drew. & Sm. 97; Re Duncan, 
(1867) 2 Ch. App. 356 (petition for appointment of new trustees); Braund 
v. Devon (Earl), (1868) 3 Ch. App. 800 (action against trustees by persons 
claiming io participate in charity); Hodgson v. Forster, (1877) W.N. 74 
(action by Minister and church wardens against former church wardens to 
enforce transfer of charitable legacy); A. G. v. Manchester (Dean and 
Canon-), (1881) 18 Ch.D. 596 (mandamus compelling accounts to be render- 
ed of income applicable to charity); Benthall v. Kilmorey (Earl), (1883) 
25 Ch.D. 39, C.A. (action by medical officer against commitice of hospital 
claiming declaration that he held office during good behaviour); Re Stock- 
port Ragged Industrial and Reformatory Schools, (1898) 2 Ch. 687, C.A. 
(petition to Court by trustees to sanction proposed mortgage of charity 
lands). 

(2) Re Bingley Free School, (1854) 2 Drew. 283. : 

Under the English Law it is provided that Notice of Legal Proceedings 
as to any charity by any person, except the Attorney-General, is to be given 
to the Board, and that Courts are not to entertain proceedings as to chari- 
ties, except upon certificate of the Board. See S. 17 of the Charitable 
Trusts Act, (1853) Chilcott, p. 21. 


(3) Charitable Trusts Act, 1853, S. 17; Re Lister’s Hospital, (1855) 
6 De G. M. & G. 184, C.A., overruling Re Markwell’s Legacy, (1854) 17 
Beav. 618; Re St. Giles’? and St. George’s Bloomsbury, (1857) 27 L.J.Ch. 
560; Re Poplar and Blackwall Free Schoo], (1878) 2 Ch.D. 543 (applica- 
tions respecting funds in Court). When a final order has been made on a 
petition, the matier is no longer actually: pending (Re Jarvis’ Charity, (1859) 
Drew. & S. M. 97; Re Ford’s Charity, (1855) 3 Drew. 324; sec also Re 
Duncan, (1867) 2 Ch. App. 356. 

(4) Charitable Trusts Act, (1853) S. 17; Holme v. Guy, (1877) 5 Ch. 
D. 901; Alerander v. Drewitt, (1886) 2 T.L.R. 762; Bassano v. Bradley, 
(1896) 1 Q.B. 646 (actions of ejectment or to recover rent or arrears from 
tenanis of charity estates). As to cjectment actions against Ministers of 
dissenting chapels by the persons in whom the chapels are vested, see Deo 
v. Jones, (1830) 10 B. & O. 718; Doe v. M’Kaeg, (1880) 5 Man. & Ry. 
620; Doe d. Kischner v. Roe, (1838) 7 Dowl. 97; Doe d. Dickens v. Roe, 
(1838) 7 Dowl. 121; Doe d. Somers (Earl) v. Roe (1840) 8 Dowl 292; 


` 


Doe d. Smith v. Roe, (1840) 8 Dowl 509; Doe d. Fishmongers Co. v. Roe, 


(1843) 2 Dowl (N.S.) 689; Doe v. Fletcher, (1828) 8 B. & C. 25. 

(5) Holme v. Guy, (1877) 5 Ch.D. 901 (injunction against wrongful 
possession of charity property); Rendall v. Blair (1890) 45 Ch.D. 139, 
154, 155, C.A. (injunction to restrain trespass); contra, Thomas v. Harford, 
(1883) 48 L.T. 262 (consent of Commissioners required to action by charity 
trustees to prevent interference to light). 
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the administration of a charitable trust,? applications to the Court 
for an order sanctioning the retention of land devised to a charity 
or the acquisition of land out of personal estate bequeathed to a 
charity for that purpose,? applications where the trust is not 
charitable? or for determining whether a trust is charitable or not;4 
applications claiming any property or seeking any relief adversely 
to a charity * and actions concerning charities exempted from the 
Charitable Trusts Acts do not require the consent of the Com- 
missioners. 

Nor is such consent required where property belongs partly to 
an exempted and partly to a non-exempted charity, if the legal 
proceeding concerns only the exempted charity.° 

Nature of Commissioners’ consent —-The certificate required is 
not to the effect that the Commissioners approve of the particular 
proposal, but that the application is made with their permission.” 

Proceedings commenced without consent.—Proceedings taken 
without the necessary certificate of the Charity Commissioners are 
not dismissed immediately, but are ordered to stand over until it 
has been ascertained whether or not the certificate can be obtained. 


(1) Rendall v. Blair, (1890) 45 Ch.D. 189, 154, 155. C.A. at p. 160: 
Fisher v. Jackson, (1891) 2 Ch. 84 (injunction to resirain imnroper dismissal 
of schoolmasters): see also Benthall v. Kilmorey (Earl). (1882) 25 Ch.D. 
39, C.A. where fhe enesiion was discussed, but not decided; Zane v. Nor- 
man, (1891) 61 L.J.Ch. 149 where ihe question of the consent, of the Com- 
missioners was not raised. 

(2) Morfmain and Charitable Uses Act, (1891), S. 8; Re Church Patron- 
age Trust, (1904) 2 Ch. 643, C.A. 

(3) Prestney v. Colchester Corporation, (1882Y 21 Ch.D. 120. 

Re St. Giles’ and St. Geroge’s Bloomstury, (1858) 25 Beav. 316; Re 
Shum’s Trusis, (1904) 91 L.T. 192. 

(4) Charitable Trusts Act, (1853) S. 17: Brittain v. Overton, (1877) 
25 Ch.D. 41 (n); Benthall v. Kilmorey (Earl), (1883). 25 Ch.D: 39. 44, 
45, C.A. See also Re Peel’s (Sir Robert) School at Tamworth, (1868) 3 

Ch. App. 543. 

(5) Re Wilson’s Will, (1854) 18 Beav. 594; Glen v. Gregg, (1882) 21 
Ch.D. 513, C.A.; Pease v. Patsinsan (1886) 32 Ch. 154, and see A. G. 
v. Sidney Sussex College, Cambridge, (1886) 21 Ch. 514, (n.) where Lord 
Chelmsford, L.C., expressed an opinion to the contrary; Strickland v. Wel- 
don, (1885) 28 Ch.D. 426, where the point, was argued, but not decided. 

(6) See Re Meyrick’s Charity, (1858) 1 Jur. (N.S.) 438, explained in 
Re Dod’s Charity, (1905) 1 Ch. 442, 448. Tt is otherwise where the pro- 
ceedings concern the non-exempted charity. [A. G. v. Manchester (Dean 
and Canons), (1881) 18 Ch.D. 596, 611.] 

(7) Ex parte Watford Burial Board, (1856) 2 Jur. (N.S.) 1045. 

(8) Re Bingley Free School, (1854) 2 Drew 283; Re Aarkwell’s Legacy, 
(1854) 17 Beav. 618, 622; Re London, Brighton, and South Coast Rail Co., 
(1854) 18 Beav. 608, 609; Re Skeat’s Charity, (1855) 25 L.J.Ch. 49; A. 
G. v. Manchester (Dean and Canons), (1881) 18 Ch.D. 496, 611; Rendall 
v. Blair, (1890) 45 Ch. 139; C.A.; Rooke v. Dawson, (1895) 1 Ch. 480; 


Re Dod’s Charity, (1905) 1 Ch. 442, 448. 
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If the certificate cannot be obtained, the proceedings must be 
dismissed? even trough all the parties assent to the application being 
heard? or the question at issue is an urgent one.*® 

Proceedings by Attorney-General.—The sanction of the Charity 
Commissioners is not required to enable the Attorney-General, 
acting ex-officio, to make such applications and take such proceed- 
ings with respect to any charity in Courts.* =r 

Proczedings by Attorney-General at instance of Commis- 
sioners.—The Charity Commissioners may certify in writing cases 
to the Attorney-General where it appears to the Board that the 
institution of legal proceedings is requisite or desirable with respect 
to any charity or the estates, funds property, or affairs thereof, 
and that under the circumstances it is desirable that such proceed- 
ings should be instituted by the Attorney-General. Thereupon, if 
the Attorney-General, upon consideration of the circumstances, 
thinks fit, he will institute and prosecute the requisite proceedings 
by action, petition. or application to a Judge in chambers or to 
Court, as the case may be.5 

Proceedings by majority of trustees.—If authorised by the 
Commissioners, the majority of the trustees of a charity may take 
or defend any legal proceedings as if they were sole trustees, and 
the death or removal from office of any such trustee does not 
cause the discontinuance of the proceedings.°® 

Sanction of compromises. —The Commissioners may sanction 
compromises of claims on behalf of a charity’ or against a charity 
or its trustees.® 


Pleading sanction.—The certificate of the Charity Commis- 
sioners ought to be obtained before the commencement of proceed- 
ings® and the plaintiff should plead that it has been obtained .1° 

Motion for stay if no sanction obtained.—Where an action 
relating to a charity has been commenced without the certificate of 


ee  —————— ae 


(1) Rendall v. Blair, (1890) 45 Ch.D. 139, C.A. 

(2) Glen v. Gregg, (1882) 21 Ch.D. 513, C.A. 

(3) Ex parte Watford Burial Board, (1856) 2 Jur. (N.S.) 1045. 

(4) Charitable Trusts Act, 1853, S. 43; Charities Procedure Act, 1812, 
852 Geo. 3, c. 108. See also S. 4 supra. , d 

(5) Charitable Trusts Act, 1853, S. 20; and see, e.g., A. G. v. Chrisi’s 
Hospital (Governors), (1896) 1 Ch. 879 (adjourned summons); Re Menser, 
(1905) 1 Ch. 68. 

(6) Charitable Trusts Act, 1869, S. 13. i 

(7) Charitable Trusts Act, 1853, S. 23. T $ 

(8) Charitable Trusts Amendment Act, 1855, S. 31. The claims re- 
ferred to are, it is conceived, claims by persons who do not claim to be 
beneficiaries. - : et 

(9) Rendall v. Blair, (1890) 45 Ch.D. 139, C.A. 

(10) Braund v. Devon (Earl), (1868) 3 Ch.App. 800. 
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the Charity Commissioners, a motion for stay of proceedings is the 


simplest way of testing the question whether such certificate is or is 
not required.1 


Proceedings commenced on report of Assistant Commissioner: — 
The Charity Commissioners mayalso, without previous notice being 
given to them, authorise or direct proceedings to be taken when- 


ever upon the report of an Assistant Commissioner? or otherwise 
it appears expedient.* 


Proceedings by Commissioners to recover property. —The 
Charity Commissioners may themselves, by action, petition, or 
other proceedings sue on behalf of a charity for the recovery of 
any properity which appears to belong to the charity.‘ : 
The Court disapproves of charity actions being got up by public 
meetings and supported by public subscriptions. *® 


Injunctions.—Breaches of trust. actual or contemplated, may 
be restrained by injunction.°¢ 


When necessary. an action for an injunction may be brought 
by a trustee against his co-trustces.? 

Z4. The costs, charges and exnenses of and incidental 
to any suit or application under this Act or 
to any anneal from a decree or order passed 

in such suit or on such application shall be in the discretion of 
the court. which may: subiect to the provisions of section 68 
direct whole or anv part of such costs, charges and exnenses to 
be met from the property or income of the endowment con- 
cerned or to be horne and paid in such manner and by such 
persons as it thinks fit. 
877 4-A. The costs of and incident to all proceedings 
Gotten proceedings, before the Board shall he in the discretion 
etc. of the Board, which shall have full power 


Cost of suits, et. 





(1) Flodason v. Forster, (1877) W.N. 74. s 
(2) See Charitable Trusts Act. (1887) 850 & 51 Vict. e. 498, S. 2 (3). 
(3) Charitable Trusts Act. 1853 (16 & 17 Viet. c. 837). S. 19. i, 
(4) Charitable Trusis (Reeoverv) Act, anes oe 55 Vict. ec. 17), S. 
3: Re Herbage Rmts, Greenwich. (1896) 2 Ch. 811. 
” “(5) A. G. v. Worcester (Rishop). OE er Rage 25. i. 
6) Riaall v. Foster, (1853) 18 Jur. 39 (to restram Improper = 
es Gy Charity Trustees); A. G. v. Welsh, Oe 4 Hare 572 (to prevent 
f£ chapel for unauthorised form of worship). 3 
peen CT) Re Chrriseu Market, (1819) 6 Price 261: Perry v. Shtpwaw, 
(1859) 4 De. G. & J. 353, where one improper retainer of a chapel by the 
minority of the trustees was prevented by the majority. 
(8) Inserted by S. 9, Madras Act IV of 1930. 
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extent such costs are to be paid; and the order passed in this 
regard may be transferred for execution to the court and.shall 


be executed by the court as if the order had been passed by 
itself. ] 


Scope of Section.—The Select Committee said:— 


“We have redrafted the clause relating to suits in accordance 
with the changes we have carried out in the Bill. The clause 
relating to costs (70) has been modelled on section 8 of the Reli- 
gious and Charitable Trusts Act of 1920.’” 


When costs allowed out of charity funds.—The costs of making 
an unsuccessful application to the court in a charity matter may 
be given out of the charity funds, if there are substantial grounds 
for the application, though it may be induced by private interest,? 


or even if the grounds of the application are based on a bona fide 
misconception of law.* 


The court may also make an order that costs should come from 
the trust funds in the case of trustee defendants if there have been 
no improper conduct on their part. But the court would refuse to 


disturb-the decision of the Taxing Master that certain items ought 
not to come out of trust funds.* 


—— A 


The costs of vexatious proceedings* are not allowed out of the 
charity funds. 


In some cases unsuccessful aiea; in charity matters are 
dismissed without costs. ° 


Costs of unnecessary, parties.—Where an unnecessary party, 
by setting up a claim, renders service of a petition upon him 
necessary, costs will not be paid to him out of the charity fund.” 


Where a person who is personally interested in a charity 
attends proceedings before a Master, he is entitled to this costs.® 


If not so inttrested he ought not to go before the Master at 
all, at any rate, if he does attend he will not get his costs out of the 





(1) Report of Select Committee 

. (2) Ro Stories? University Gift, (1860) 2 De G. F. & J. 529=80 L. 
J. (Ch) 193. 

(3) Re Betion’s Charity, (1908) 77 L.J. (Ch.) 198. 

(4) Advocate-General v. Mowvi Abdul, 20 `B. 301. : 

(5) Re Chertsey Market, (1819) 6 Price 261, where there was great de- 
lay in bringing forward charges of breach of trust against the representa- 
tives of deccased trustees and the petition was accordingly held vaxatious. 

(6) 4. G. v. Stewart, (1872) L.R. 14 Eq. 17, 25. 


(7) Re Shrewsbury School, (1849) 1 Mac. & @. 86. See Halsbury, 
Vol. IV, p. 355. s 


(8) Halsbury, Vol. IV, p. 355. 
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charity fund, unless he can show that the charity is likely to 
derive benefit from his attendance.? 

Costs of appeals.—As a rule, in the case of appeals, the 
granting of costs of all parties out of charity funds tends to en- 
courage groundless appeals.* 

Appeals from Commissioners .—-In the case of an appeal from 
an order of the Charity Commissioners, the Court may make any 
order respecting the costs, charges or expenses incident to the appeal 
and may also, before hearing or proceeding with it, require trom 
any appellant other than the Attorney-General proper security 
for such costs, charges and expenses as may be eventually payable 
by the appellant.* 

Trustees of charities will not be visited with costs because of 
the misapprehension of the Commissioners as to the contruction 
of a public statute.° Toa 

Costs of Advocate-General.—The costs of the Advocate- 
General as between attorney and client come, as a rule, out of the 
trust fund.® 

N.B.—S. 74-A. The necessity for the enactment of this new 
section has been stated as follows:—‘‘Parties coming up before 
the Board are not able to get orders as to costs at the conclusion 
of the cases enquired into by it. It is but fair that provision should 
be inserted to govern cases where the Board feels that the 
ends of equity and of justice require the awarding of costs in con- 
nexion with its proceedings. ”— (Statement of objects and Reasons.) 
WS. Where the administration of a religious endowment 

is governed by any scheme settled under 

Schemes settled section 92 of the Code of Civil Procedure, 
under section 92 of the 1908, such scheme shall, notwithstanding 
any provisions of this Act which may be 

inconsistent with the provisions of such scheme, be deemed to 


tf... 





(1) Re Shrewsbury School, per Lord Cotienham, L.C., at p. 334. 

(2) Ibid., at p. 335. See also R. S. O., Ord. 55, Rr. 40-43, as to 
costs of attendances at Chambers. : 

(8) Bruce v. Deer (Presbytery), (1867) I.R. 1 H.L. Sc. & Div. 96, 
per Lord Cranworth, at p. 98. 

(4) Charitable Trusts Act, 1860, S. 8. 

(5) (See remarks of Sir G. Jessel in Moore v. Clench, (1875) L.R. 1 
Ch.D. 447 at p. 451=45 L.J. (Ch.) 80. ? i 

For costs in charity cases, see Morgan and Winztztwig’s Law of Costs, 
2nd Ed., p. 204; Chilcott, pp. 170-175; 232, 234, 235; Halsbury, Vol. IV, 


. 354-356. 
ae (6) See order in Parmanandas v. Venaoyek, (1878) I.L.R. 7 B. 19= 


9 I.A. 86 (P.0.). 
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be a scheme settled under this Act; and such scheme may be 
modified or cancelled in the manner provided by this Act. 


Scope of section.—‘‘During recent years a considerable 
number oi schemes have been settled by courts for the adminis- 
tration of specific religious endowments. Many of these schemes 
have proved unsatisfactory and it is felt in many quarters that 
administration under such schemes is even worse than adminis- 
tration under the Act as it stands”. An ex-Advocate-General of 
Madras expressed himself as follows :— 


“My experience both before and after I became Advocate- 
General is that schemes framed under section 92, Civil Procedure 
Code, by the courts have not in a majority of cases proved to be 
successtul. They are not more workable or more efficient than 
the statutory scheme of committees and trustees under the Act 
of 1863 or the system of hereditary trusteeships.” 

The Select Committee said:—‘The question of the application 
of the Act to institutions governed by schemes already settled by 
courts under section 92 of the Civil Procedure Code has engaged 
our anxious consideration. The Bill is an attempt at a compre- 
hensive enactment of the law that should govern the administration 
of religious endowments, and itself provides for the making and 
alteration of schemes. Many of the schemes framed by coiirts 
already have failed to secure efficient management or control. We 
consider that it is necessary that power should be taken to cancel 
or modify schemes framed by courts which are either unworkable or 
have proved unsatisfactory. This clause declares such schemes 
to be schemes framed under the new law and provides for their 


modification or cancellation in accordance with the procedure 
prescribed therein. ”? 





eae o M 


(1) Seo Statement of Objects and Reasons. 

(2) Report of the Select Commitiee. 

The following extracts from the minutes of dissent of members of the 
Select Committee may also be noted:— 

‘*The provisions of S. 75 relating to endowments governed by existing 
schemes are neither clear nor desirable. The requirements of the case will 
be sufficiently met if the Central Board is enabled to apply to the Court 
for the modification or cancellation of the scheme.’’—[Minute of Dissent by 
Mr. Ramachandra Rao.] 

‘*As regards institutions for which schemes have already been framed 
by the Courts I do not think that it should be in the power of the Board 
to get them scrapped. Under this clause when a scheme has been already 
Settled for a religious endowment by the Court it must be considered to 
have been settled or decreed under the new Act so that the other provisions 
of the Act will apply to it, ùe., leave it to the Board and to the Committees 
in the case of temples under their control to modify or cancel the scheme. 
Most of the temples for which schemes have been already settled by the 
Courts will be Committee Temples under the new Act so that the interven- 
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Section 75, Religious Endowments Act, cannot be construed 
as having a retrospective eftect with regard to a scheme s¢ttled by 
a Court under S. 92, C.P. Code before the enactment of the said 
Act.* 

Proceedings under Act I of 1923—Continuation under new 
«ict.—The only provision in Act II of 1927 about continuation 
of proceedings begun under the Act of 1925 is S. 7 (2). It says 
that all proceedings. taken under the earlier Act may be continued 
aiter that Act in so far as they are not inconsistent with the 
provisions of this Act. There is nothing in S. 75 which is in- 
consistent with continuing the application presented already. In 
sush cases it. is mot necessary to convert the applications into suits 
nor is there any question of court-fees. 140 1.C. 769==36 L.W. 
883—1932 M.W.N. 1120=63 M.L.J. 780. : 

Applicability to prior Proceedings.—S. 75 was not intended 
to be retrospective and could apply only to proceedings taken after 
it had come into force. 140 1.C. 76936 L.W. 883=1932 
M.W.N. 1120=63 M.L.J. 780. 

[%S-A. In any scheme settled by a court, whether beiore 

Pe anne OF after the passing of this Act, under 
powers of adminis- section 92 of the Code of Civil Procedure, 
acon ested by cer- 1908, unless there is anything repugnant in 

the subject or context, all powers of ad- 
ministration vested by such scheme in any court, judge com- 
mittee or other authority or person shall be deemed to have been 
vested in the Board and the Board shall notwithstanding any 
provision of this Act, exercise such powers in accordance with 
the said scheme.] (Inserted by Madras Act X of 1946.) 


ZG. (1) No exchange, sale or mortgage and no lease 
; for a term exceeding five years of any 
Alienation of immov- immovable property belonging to any 


able trust property. 7 f; 
a) [math, temple or specific endowment] 


shall be valid or operative unless it is necessary or beneficial to 
a ier a a 
tion of the Courts is altogether removed. No justification was made out 
for this extraordinary provision. I think that the requirements of the case 
will be sufficiently met by enabling the Board or even the Committee to 
apply to the Court that has settled the scheme to modify its provisions when- 
ever in the opinion of the Board or the Committee as the case may be, a 
modification is found necessary—[Minute of Dissent by Mr. Govinda Raghava 
er. j 2 
y. a Chinnan Chettiar v. Sundaresa Ayyar, 115 I.C. 54=A.1.4. 1929 


“Mad. 322. . 
~ (2) Substituted by, Madras Act, X of 1946. 
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the [math, temple or specific endowment]? and is sanctioned 
*[by the Board]. . > 
(2) The trustee of the [math, temple or specific endow- 
ment]* or any person having interest may, within one year of 
the date of the order of the Board under sub-section (1), 
apply to the court for modifying or cancelling such order.~ 
(3) The order of the Board under sub-section (1) 
when no application is made under sub-section (2) and the 
order of the court when such application is made shall be final. 


Scope of section —The provision in section 76 of the Act 
requiring trustees of temples and maths to obtain the sanction of 
the Board, for alienation of properties in certain cases is very 
wholesome as all those who know how unscrupulous many trustees 
have been in this matter in the past will realize.? 


The Select Committee said.—‘‘We consider that a trustee 
should obtain the Board’s sanction for every substantial alienation 
of immoveable trust property, and that an appeal to the court 


should be allowed against orders passed in this behalf by a Board 
or committee.’ 


(1) Substituted by Madras Act X of 1946. j 

N.B.—In section 76 for the words ‘‘math or temple’? wherever they 
occur, the words “math, temple or specific endowment?’ are substitoted; in 
sub-section (1) for the words ‘‘by the Board in the case of maths and excepted 
temples and by the Assistant Commissioner in the case of other temples’’, 
the words ‘‘by the Board’? are substituted; and in sub-sections (2) and (3), 
the words ‘‘or Assistant Commissioner’? are omitted by Madras Act X of 
1946. 

(2) First Report of the Rel. End. Board, p. 20. 

(3) Report of the Select; Committee. 

The condition of temples at the time of the commencement of the 
Board’s works under this Act and the necessity for this section has been 
described as follows:— 2 

‘*Proper accounts of receipts and expenditure were seldom maintained 
and surplus moneys were not properly invested but lent out without proper 
securities, and the payment of interest was not in many cases insisted on. 
Temple lands were leascd out in favour of the relations and friends of the 
trustees (or in some cases to co-trustees) on terms ruinous to temples. Fore- 
going loan amounts or rents as irrecoverable was a very normal feature. 

Alienations of temple properties on inadequate grounds or for personal 
ends were also very common. In cases where temples had more than one 
trustee and factions were prevalent, the trustees. could not, or would not, 
do their work properly with the result that neglect of services on the part of 





servants, alienation of service inam lands and resumptions thereof continued i 


to be rife. By these causes several temples fell into ruins and performance 
of puja ceased. ; E i 

This description of affairs was true not only in respect of-temples that 
were not placed under committees but also applied almost equally to temples 
supposed to be under their control. Generally speaking, even committees; 


29 = 
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-Effect of the section.—It was held prior to the passing of this 
Act that a trustee of a public trust has a first charge on the trust 
properties for the purpose of reimbursing himself for advances 
properly made for the tirust.2 Under this section it would appear 
that no such charge would be created unless previous sanction is 
obtained .? 2 a 

Alienation of debutter property under Hindu Law.—(1) As a 
general rule of Hindu law, property dedicated to religious uses is 
inalienable. It is competent, however, for the shebait or mohunt.in 
charge-of the property, in his capacity of. shebait or mohunt and 
as manager of the property, to incur debts and borrow money on a 
security of the property for legal necessity, for the proper 
expenses of keeping up the religious. worship, and for the benefit 
and preservation of the property, his authority being in this 
respect analogous to that of a manager for an infant heir as defined 
by the Judicial Committee in Hundoman Persad’s Case.* 


~~ A shebait or mohunt has power to sell, mortgage, or grant 
Teasés of debutter property. .. But the power .also can only be 
‘exercised in. a case of need or for the benefit of the institution. 
Except in thése cases he cannot’ sell or mortgage the debutter pro- 
perty, or grant a permanent mokarrari lease thereof, though he 
may create proper derivative-tenures and estates conformable to 
usage: -~ Soar O a ese 3 oe : z 





which were not ‘dormant’ failed’ to exercise real control’ and supervision for 
want of funds or on other’ grounds, such ds want of adequate strength on the 
committees ‘or the existence of faction among the members. Instances were 
also` found of members themselves sharing the spoils of misappropriation on 
the part of the trustees. In the case of several committees there were-no 
offices, nor office-bearers, nor lists of temples under their control, nor any 
information as to the trustees in charge thereof. In some cases-the very 
existence of committees had faded from the memory of people and had to 
be traced from: the records of revenue offices and Courts of justice. 

Such in brief was the chaotic condition of temples and temple committees 
to the-amelioration of- which the attention of the Board had to be directed 
as soon as it began to-function.~ -- = . . “ 

It is unnecessary to: refer in detail to the state of maths, for the neglect 
by many of the Matadhipathies of their functions and the chaos in their 
affairs brought about not only by mere neglect but also by deliberate acis 
of maladministration and misbehaviour are too well known to require repeti- 
tion here.’” , 

(1) Kaliba Mavulvija v. Saran Biwi, 388 M. 260=28 I.C. 290=28 M. 
L.J. 347. pt ew ESR 

(2) See Fell v. Official Trustee, (1898) 2 Ch. 44=67 L.J. (Ch.) 385. 

Non-excepted temple—Lease by trustee sanctioned by temple committes 
—Power of- Board to ‘cancel under S. 34. See A.I.R,. 1940 Mad. 10=(1940) 
1M.L.J. 28; see also 50 L.W. 651=(1939) 2 M.L.J. 924. 

(3) 6 M.I.A. 393. - : : 
< (4) Prosunno Kumari v. Golab Chand, (1875) 2 I.A. 145; 14 Beng. 
L.R. 450 (Pledge); Seo also Mahant Jai Krishna -Puri v. Bhukhae .Gope,. 
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The phrase: ‘‘benefit of the estate,” as used in the decisions- 
with regard to the circumstances justifying an alienation by -the 
manager for an infant hcir or by the trustee of a religious endowment: 
cannot be precisely defined, but includes the preservation of the 
estate from extinction, its defence against hostile litigation, its pro- 
tection from inundation, and similar circumstances.+ 


In Abhiram v. Shyama Charan? the point for decision “was,” 
whether a permanent mokarrari lease granted by a mohunt was” 
valid... It was held by the Judicial Committee that it- was not as 
there were no special circumstances of necessity in that case to 


justify such a lease. In the course of the Judgment their Lord- 


ships said :— 


‘The second question is whether the mohunt had power to 
grant a mokarrari pottah of the mauzah. It is welt settled law 
that the. power of the mohunt to alienate debutter property is, like 


the power of the manager for an infant heir, limited to cases of: 
unavoidable neces.ity.* In the case of Kunwar Durganath Roy 


v. Ram Chunder Sen,’ a mokarrari pottah of debutter land was 
supported on the ground that it was granted in consideration of 


money said to be required for the repair and completion of a. 
temple for which no other funds could be obtained. But the 
general rule is that laid down in the case of Shibessouree Debia y: 3 





6 Pat.L.J - 638; Muthuswami Iyer v. Sree Sreemethanithi .Swamiyar, 38 
M. 356; Ram Chandra Pande v. Ram Krishna, 33 Cal. 507. - Where certain 
property is admittedly endowed property, persons ostensibly in possession 


for and.on behalf of the foundation have no power to make gift of any” 


portion. of the property to any one. Biram Das v. Mangal Singh, A.I.R. 
1929 Lah. 868 (2). Shebait or mahant has power to sell mortgage or grant 
leases of debutier property in case of need or for the benefit of the insti- 
tution. 2.I.A. 145. See also 6 Pat.L.J. 638; 38 M. 556; 33 C: 507; 
36 C. 1003; 36 I.A. 148; 13 M.I.A. 270; 48 I.A. 302=44 M. 831 (P. 
C.); 44 I.A. 147=40 M. 709 (P.C.). Scope of the phrase ‘‘Benefit of 
the estate’’?. See 44 I.A. 147 (155)=40 M. 709 (718) (P.C.). Temple 
trustees—Mclkanom by’ one only—Validity—Power of Board to authorise 
alienation. See (1937) 2 M.L.J. 358. Burden of proving necessity is on 
the alienee, the rule being the same as in the case of an alienee from the 
manager for an infant heir. 2 C. 341 (351-352)=4 I.A. 52 (62-64) (P. 
“C.). Where the validity of a permanent lease granted by a shebait comes 
in question a long time after the grant, the Court should assume that it 
was made for necessity. 49 I.A. 54=46 B. 481 (P.C.) (lease impeached 
after 100 years). 7 

(1) Palaniappa v. Dcivasikańany, 44 I.A. 147 (155)=40 M. 709 (718) 
(P.C.). 7 


(2) Abhiram Goswami v. Shyama Charan Nandi, 36 C. 1003=36 I.A.. 


148 (P.C.). ; 
(3) Prosunno Kumari v. Golap Chand, 14 Beng.L.R. 450=2 I.A. 145 
(P.C.) ; ; 
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Mothooranath Acharjo that apart from such necessity ‘to create 
a new and fixed rent for all time, though adequate at the time, in 
lieu of giving the endowment the benefit of an augmentation of a 
variable rent from time to time, would be a breach of duty’ in the 
mohunt.” 


Where an alienation is made of debutter property, the burden 
lies on the alienee to prove either that there was a legal necessity in 
fact, or that he made proper and bona fide’ enquiries as to the exis- 
tence of such necessity and did all that was reasonable to satisfy 
himself as to the existence of such necessity. In fact, the rules, as 
to burden of proof in the case of an alienee from a shebait or mohunt 
are the same as those which apply to the case of an alienee from 
the manager for an infant heir.? 


Where the validity of a permanent lease granted by a shebait 
comes in question a long time after the grant, so that it is not possible 
to ascertain what were:the circumstances in which it was made, 
-the Court should assume that the grant was made for necessity so - 
as’ to be valid beyond the life of the grantor.’ 


“It is only in an ideal sense that property can be said to be- 
long to an idol, and the possession and management of it must in 
the nature of things be entrusted to some person as shebait or 
manager. It would seem to follow that the person so entrusted of 
necessity be empowered to do whatever may be required for the 
service of the idol and for the benefit and preservation of its pro- 
perty at least to as great a degree as the manager for an infant heir. 
If this were not so, the estate of the idol might be destroyed or 
wasted, and its worship discontinued for want of the necessary funds 
to preserve and maintain them. ”* 


Except for unavoidable necessity, the head of a math cannot 
create any interest in the math property to enure beyond his life.’ 
A permanent lease of temple lands at a fixed rent, or rent fee fora 
premium, whether the lands are agricultural lands or a building 
site, is valid only if made for a necessity of- the institution. It 
Piet eS eee 

(1) 13 M.I.A. 270. = Zo 
(2) Kunwar Doorganath v. Ramchunder, (1876) 2 O. 341, 351, 352=4 
I.A. 52, 62-64. z 
(3) Bawa Magniram v. Kasturbhai, 49 I.A. 54=46 B. 481 (lease im- 
peached after 100 years). ~ o 
Where a lease is advantageous to the debuiter state the Court is not 
bound to set it aside though there may be slight irregularities in granting 
the lease. Srish Chandra Banerjee `v. Debendranath Banerjee, 50 C.L.J. 
333=A.1.R. 1929 Cal. 828. A 
(4) Prossuno Kumari v. Golab Chand, (1875) 14 Ben.L.R. 453, 469; 2 


I.A. 145. 
(5) Vidya Varuthy v. Balusami, 48 I.A. 302=44 M. 831 (P.C.). 
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cannot be justified by a` local custom, or by a practice of the 
institution. to grant lands, in that manner.1 

English law.—The English Act places in the hands of the 
Charity Commissioners the control over dealings with the corpus 
of charities falling within the jurisdiction, by forbidding trustees 
to make any sale, mortgage, or charge of the charity estate, or any 
long lease thereof without the approval of the Board, or the express 
authority of Parliament, or of a Court of competent jurisdiction or 
according to a scheme legally established. ? à . 

Powers to sell, mortgage, charge, or lease beyond the aforesaid 
limits, contained in an original trust deed-or a Crown Charter, are 
not now exercisable without the approval of the Board.* ~~~ 

One effect of this section is that trustees, who outspend the 
income of a charity estate, have no right to be recouped out of future 
income.* 

In authorising a mortgage, the Board must order provision ‘for 
discharging the debt within a definite period. 7 : 

Principle of English law governing sales before 1853 .—Previ-. 
ous to the passing of the Charitable Trusts Acts the principle ~ 
governing the disposal by trustees of lands belonging to a charity 
was as follows: Trustees were bound to a provident administration 
of the charity property as would best promote and maintain the 
charitable purposes of the founder.® 

Powers of Commissioners to authorise leases, mortgages, etc., 
under the English Charitable Trusts Act, 1853.—Section 21 of the 
English Charitable Trusts Act (1853) relates to the management of 
charity lands or estates, more particularly, to the letting of such 
lands or estates, “on building, repairing, improving. or of other 
leases” and to the raising of money by mortgage of such lands or 
estates for improvements, etc. It enables the Commissioners to 
authorise the granting of leases or the doing of any other act as 
therein mentioned, notwithstanding anything to the contrary in the 
deed of trust regulating the charity by sec. 26 of that Act such 

(1) Palaniappa v. Deivasikamony, 44 I.A. 147=40 M. 709. As to 
ihe execution of simple money decree against the head of a Math, see 
Shanker v. Vengappa, 9 B. 422; see also Prosunno Kumari v. Golab Chand, 
2 I.A. 145=14 Beng.L.R. 450; Gnana Sambanda v. Balagopal, 29 M. 553. 

(2) Charitable Trusts Act (1855), S. 29. 

(3) Re Mason’s Orphanage, (1896) 1 Ch. 54, Stirling, J.; on appeal 
596 (C.A.); 4. G. v. National Epileptic Hospital, (1904) 2 Ch. 252=73 
deJa le 677. j 
Hes eR Pen m Official Trustee of Charity Lands, (1868) 2 Ch. 44 [38 M. 
260=28 I.C. 290=28 M.L.J. 347 would not now be good law.] 

(5) Charitable Trusts Act, 1855, S. 30. The period fixed in England 


is 30 years. 
i (6) ‘Attomey-General v. Mayor of Newark, 1 Hare 400; Chilcott, p. 49. 
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leases have the like effect and. validity as if they had been authorised 
by the express terms of such trust. : 


Prior to the passing of this Act. the same principle which 
governed the case of a sale of charity lands by trustees, governed 
also that of charity property. The trustees were hound to a provi- 
dent administration of such property for the benefit of the charity, 

. such as would best promote and maintain the purposes of the foun- 
` der? but it was incumbent on those claiming the benefit of the alie- 
nation to show that it was beneficial to the charitv.2 The trustees, 
however, were bound to follow the directions (if anv) in their 
instrument of trust,? but if in course of time such directions became 
prejudicial to the charity, the Court could direct a new mode of 
management .4 i 


This section. therefore. enabled the Commissioners to authorise 
the truseees of a charity to grant leases and to do other acts in the 
manacement of the charity property which they were unable to do 
under their instrument of trust. 


Powers of commissioners wnder the English Trusts Act, 1853.— 
Under the English Charitable Trusts Acts, the commissioners may. 
in certain circumstances. sanction sales.” mortgages? leases? and 
exchances® of charity estates. the purchase of sites for charitable 
institutions from persons under disabilities.® or the purchase of land 
generally for the benefit of a charity 1° 


Power to sell and exchange implies power to lease.—In a case 
where a corporation has power bv a private Act of Parliament to 
sell and exchange land, it was held that a power to lease the same 
land and give an option of purchase to the lessee was implied.™ 





(1) Aftorneu-General v. Warren. 1 T. & R. 216. 

(2) Attorney-General v. South Sea Co.. 4 Beav. 458. 

(3) Ward v. Finwell, (1862) 3 Giff. 547. 

(4) Attorneu-General v. Wuaacsion Tospitat, (1849) 12 Beav. 113.. 

(5) Charitable Trnsts Act, 1853, Ss. 24, 26; Charitable Trusis Amend- 

nent Act. 1855. Ss. 29, 38. 

(6) Charitable Trusis Act, 1853, S. 21; Charitable Trusis Amendment 
Act, 1855. S. 29. 

(7) Charitable Trusis Act, 1853, Ss. 21, 26; Charitable Trusts Amend- 
ment Act. 1855. Ss. 16, 29, 38, 39. 

(8) Charitable Trusts Act.. 1853. Ss. 24, 26; Charitable Trusts Amend- 
ment Act. 1855. S. 38.. Halsburv. Vol. IV, p. 313. 

(9) Charitable Trusts Act, 1853, S. 27. . 

(10) Charitable Trusts Act, 1858, S. 21. 

(11) Re Female Orphan Asulum, (ibid). Although the property de- 
voted to religious purposes is inalienable, it is competent to the Court to 
direct the sale of such property if it is satisfied that the loan was raised 
for a necessary purpose. It cannot, be said as a rule of law that in every 
case mortgaged by a. shebait. or Mahanth of an endowment, the only decree 
that the Court can pass is a decree entitling the plaintiff to realise his 
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-Lease .—Trustees are only partially restrained: from leasing, and 
they have power to make or grant leases which do not exceed five 
years. 5 > . . oe .. .* a ` . 


Permanent lease.—Where the lease did not stipulate for a fixed 
rent but the only stipulation was that the tenancy was to be perma- 
nent so long as rent was regularly paid but the rent itself was liable 
to enhancement according to law, held, that the lease was within. 
the competence of the shebait and that it was binding on the succeed- © 
ing shebait.2 


Partition.—As to partitions the Board have no express power 
to authorise partitions, though they have power to authorise pay- 
ments by way of equality of partition.? 


Power to authorise repairs and improvements.—The Charity 
Commissioners usually require any capital expenditure under this 
head to be recouped out of income.$ 


As to purchase of land.—The power to authorise purchase of 
land for charity is included, though not expressly. under the general 
power to authorise the application of moneys belonging to any charity 
to any purpose or object which the Board consider beneficial to the 
charity, and which is not inconsistent with the trusts or intention of 
the foundation .4 


Sites for buildings for the purposes of the charity may, in cases 
involving disability or defect in title on the part of a vendor, be pur- 
chased with the consent of the Commissioners .® 


Compromise.—Under S. 23 of the English Charitable Trusts 
Act, here special circumstances exist, the Commissioners have 





claim out of the rents and profits of the estate by having a receiver appoint- 
ed. Where there were difficulties in appointing a receiver, Held that a 
decree for sale should be passed. (S P.L.T. 440 (P.C.) Ref.) Mahabir 
Das v. Jamuna Prasad Sahi, 9 Pat.L.T. 553=A.1.R. 1928 Pat. 543. 

(1) Bhabani v. Suchitra, 51 C.L.J. 25=A.I.R. 1930 Cal. 270. See 
also Sheik v. Renuka, 1927 M.W.N. 875=108 I.C. 416=A.1.R. 1927 Mad. 
1188. A permanent lease granted by the head of a Mutt in respect of an 
item of property which is a part of the general properties of the Mutt would 
emure for the life time of the Matathipathi and would be good to that 
extent. In such cases a distinction between the position of the head of 
the Mutt as regards any property shown to have vested in him on specific 
trust for a specifie purpose and his position as regards the general endow- 
ment to the Mutt should be carefully kept in view. (Sundaram Chetty, J.) 
Sri Chidambara Sivapragasa Pandara Sannadhi v. Somasundaram Pillai, 
1929 M.W.N. 840. 

(2) See, however, Tudor, 3rd cd., pp. 549 and 550. 

(3) Tudor, 3rd Ed., p. 486. 

(4) See Tudor, 3rd ed., pp. 494 and 572. 

(5) Charitable Trusts Act, (1853), S. 27. 
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power to effect an exchange or a partition of charity lands by way of 
compromise.* 

Power of advice.—The Charity Commissioners are authorised 
to receive and consider applications for their advice and direction 
concerning charities, and persons acting on their advice are in- 
demnified .? 

Carrying out orders of Commissioners—English law.—The 
Charity Commissioners may, when they order a sale? or exchange® 
of charity lands or a sale of a charitable rent-charge or annuity 
charged on land,‘ give directions for the investment of the purchase 
money or money received by way of equality of exchange® but the 
trustees are the proper parties to carry Out any orders made by the 
Commissioners relating to investment.® 

Removal of officers.—Commissioners may authorise charity 
trustees to remove officers from their posts and to charge the salary 
of any successor or any of the revenues of the charity with retiring 

allowances. 

Relative Scope.—S. 76 must be regarded as an exception to 
S. 34: S. 76 cannot be read as being subject to S. 34. Where 
a temple committee has sanctioned a lease by the trustee of a temple 
which is non-excepted. the Endowments Boardhas. no power to 
cancel it under S. 34 of the Act. The Board mav, however. call 
for a renort with a view to possible action under S. 76. ILR. 
(1940) Mad. 388=50 L.W. 651—A.I.R. 1940 Mad. 10=(1940) 
1M.L.J. 28. : 

77. (1) Where an endowment has 

patie been made or property given for the sup- 
Act | to endowments - port of an institution which is partly of a 
ea satelicie and religious and partly of a secular character 
or for the. performance of any service or 


charity connected therewith, or 


where an endowment made or property given is appro- 
priated partly to religious and partly to secular uses, the Board 
may notwithstanding anything contained in the Madras 


a 





(1) See Chilcott. p. 48. 

(2) Charitable Trusts Act, 1853, S. 16. 

(3) Charitable Trusts Act, 1853 (16 & 17 Vict. c. 137), S. 24. 
(4) Thid. S. 25. 


(5) Thid., S. 24. P 
`(6) Charitable Trusts Amendment Act, 1855 (18 & 19 Vict. c. 124). 


S. 36. : 
(7) Charitable Trusts Act, 1853, S. 22. See also Charitable Trusts 
Act, 1860, Ss. 2, 6 8, 13, 14; Halsbury, Vol. IV, p. 314, 
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Endowments and Escheats Regulation, 1817, determine what 
portion of such endowment or property or of the income there- 
from shall be allocated to religious uses. Such portion shall 
thereafter be deemed to be a religious endowment and its ad- 
ministration shall be governed by the provisions of this Act. 


[If any dispute arises as to whether an institution or 
endowment is one to which sub-section (1) applies, such dispute “ 
shall be decided by the Board.] (Added by Madras Act X of 
1946.) 


(2) Any party affected by an order under sub-section 

(1) may within such time as may be prescribed apply to the 
court to modify or set aside such order but, subject to the 
result of such application, the order of the Board shall be final. 
This is an adaptation of the language of section 21 of Act 
XX of 1863 and is in our opinion necessary for extricating the 


religious from the charitable portion of a mixed endowment. 
(Report of Sub-Committee) . 


The effect of S. 77 is to keep outside the operation of the 
Act any endowments, partly religious, partly secular, in respect of 
which the Board has not made an allocation to religioususes; when 
that has been done the portion allocated becomes religious endow- 
ment amenable to the provisions of the Act and until it is done, 
no portion js amenable. If this be so S. 73 (2) does not take 
the trust out of the optration of S. 92, Civil Procedure Code. 
122 I.C. 3371930 M. 216=58 M.L.J. 104. J 


[7Z78. Where a person has been appointed as trustee or . 
executive officer of a math, temple or 
Putting ‘trustee in specific endowment connected therewith 
poesia or has been appointed to discharge the 
functions of a trustee in accordance with the provisions of 
this Act, and such person is resisted in or prevented from obtain- 
ing possession of the math, temple or specific endowment con- 
cerned or of the records, accounts and properties thereof by a 
trustee, office-holder or servant of the math, temple or 
specific endowment who has been dismissed or sus- 
pended from his office or is otherwise not entitled to be in 
possession or by any person claiming or deriving title from such 
trustee, office-holder or servant other than a person claiming 1n 
30 ¢ 
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‘good faith to be in possession on his own account or on account 
of some person. not being the said. trustee, office-holder or 
servant, the court shall, on application by the person-so 
appointed, and on the production of the order of appointment, 
and where the application is for possession of property, of a 
certificate by the Board in such manner as may be prescribed. 
setting forth that the property in question belongs to the math, 
temple or specific endowment concerned, direct- delivery to the 
person appointed as aforesaid of the possession of such math, 
temple or specific endowment or the records, accounts and pro- 
perties thereof as the case may be: 


Provided that nothing contained in this section shall bar 
the institution of a suit by any person aggrieved by an order 
under this section for establishing his title to the said property. 


Explanation.—A person claiming under an alienation con- 
trary to the provisions of section 76 shall not be regarded as a 
person claiming in good faith within the meaning of this 
section. ] (Substituted by Madras Act X of 1946.) 


N.B.—New S. 78 was substituted for old S. 78 by Act IV of 
1930. The reason for this substitution has been stated as follows: 


“The present ‘section 78 does not provide for non-hereditary 
trustees appointed by the Board seeking the help of courts to recover 
possession of temple properties The modification of the section 
as suggested will remove the desideratum felt in experience.— 
(Statement of Objects & Reasons.) [The present section is sub- 
stituted by Madras Act X of 1946. ] 


Scope of section.—‘‘Tt is notorious that trustees dismissed by 
committees under Act XX of 1863 have in several instances refused 
to hand over possession to the persons newly appointed and have 
defied the committees by remaining in possession pending the end of 
protracted litigation started by them. This clause is intended to 
end the scandal. Under it, trustees who have been removed or 
dismissed or have become disqualified to hold office may be dis- 
- possessed by summary process of court.”? 

The remedy of a person who has been appointed as the trustee 


of a temple and who is obstructed in taking up the management or 
possession of the properties of the temple by the old trustee, is to 











(1) See Statement of Objects and Reasons, 
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apply under S. 78 of the Hindu Religious Endowments Act.* “An 
ex parte order under S. 78 without sending notice to the trustee or 
getting explanation from him is illegal and must be set aside.? 


Under S. 84 it is the Endowments Board that has to decide in 
case of dispute whether a particular temple is public or private and 
where the Board has in a written statement in a suit filed against 
it questioning its competency to act, denied the allegation in the 
plaint that the temple is private. the Board is not, on that account, 
precluded from exercising the functions of a Tribunal and deciding 
the question.* 


It is within the competence of the Religious Endowments Board 
to determine whether a math or temple is a public institution, where 
the Matathipathi or trustee alleges that it is a private endowment 
or temple not falling within the Act. S. 84 gives the Board 
power to determine this question subject to the right of the trustee 
under cl. (2) to apply to the court to modify or set aside the 
question of the Board.‘ 


Where however there is no temple in existence as a place of 
public worship when the Act came into force the old temple having 
fallen into ruins or having been demolished* S. 84 does not give any 
power to the Board to call upon the trustees to account for the 
endowed properties or direct them to rebuild the temple or to apply 
the income in a particular manner or to invoke the cypres doctrine 
for the purpose of dealing with the income.‘ 


Jurisdiction in contentious cases. —The English Charitable 
Trusts Act. 1860, S. 5, provides that the Board shall not exercise 
their jurisdiction in any case which by reason of its contentious 
character, or of any special questions of law or fact which it may 
involve. or for other reasons, they may consider more fit to be 
adiudicated upon by any of the judicial Courts. But note that “‘this 
section does not deprive the charity Commissioners of jurisdiction. 
over contentious cases Tt merely enables them to decline to 
exercise that jurisdiction where they consider that the case might be 
better dealt with in a Court of law.” 





(1) Vuthilinaa Mudaliar v. Ramaniuia Mudaliar, 119 T.C. 166=30 Cr. 
L.J. 1019=1929 Cr.C. 6183=A.I.R. 1929 Mad. 845. 

(2) Kailasanatha Iyer v. Nallasivam Pillai, 106 I.C. 487=A.I1.R. 
1928 Mad. 361. 

(3) Unikania Menon v. Board of Commissioners for H. R. E., Madras, 
28 L.W. 964=55 M.L.J. 679. 

(4) Vuthilinaa Pandara Sannadhi v. T. Sadasiva Iyer, 28 L.W. 535 
=A.I.R. 1928 Mad. 1272=55 M.L.J. 605. 

(5) In re Burnham National Schools, (1874) L.R. 17 Eq. 241; Tudor, 
3rd ed., p. 565. E ae 
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A suit to set aside the Board’s decision that an endowment is a 
public temple, if such a suit is maintainable, will be only in the 
court within whose jurisdiction the temple is situated.* 


Jurisdiction in case of denial of trust or adverse claim by third 
parties.—Although under the English Charitable Trusts Acts, 1853, 
the Commissioners are prevented from requiring any information 
or production of any documents from any person claiming adversely 
to any charity, they may obtain information from any other quarter 
if they can; but the mere fact that a party denies a trust for a 
charity does not oust the jurisdiction of the Commissioners, and they 
can, in the event of resistance to their examination, proceed by 
way of proceedings for contempt. 

In referring to this section in the case of In re Sir R. Peel’s 
School? Sir W. Page Wood says: ‘‘A case cannot be considered to 
be beyond the jurisdiction of the commissioners merely because ` 
the person holding the property says, ‘I claim to hold the fund 
adversely to the charity,’ when all the facts are before the Court. 
and upon the state of facts it is plain that no adverse claim has ever 
really been set up, or, if set up, could be established. In such caSes 
it is the duty of the Court to inquire whether there really is an 
adverse claim.’’ 

In cases where there are persons claiming adversely to a 
charity, there is no jurisdiction to enforce the charity as against 
them on a summary procedure; the way to proceed is by way of 
regular suit.* | pe 

Scope of section—Application against strangers in posses- 
sion—Maintainability—Discretion of Court—(Cases under the 
old section before the Amendinent by Act X of 1946). There is 
nothing in S. 78 which debars the jurisdiction of the Court to 
which an application is made under it from trying any question 
which may be appropriate as between a religious endowment and 
strangers, provided the question be relevant to the possession of 
the mutt or temple or its endowments or title-deeds or documents. 
But the section only confers a discretion. The Court is not bound 


(1) Vythilinga Pandara Sannadhi v. T. Sadasiva Iyer, 28 L.W. 535= 
A.I.R. 1928 Mad. 1272=55 M.L.J. 605. ` 

(2) See Chilcott’s Edition of the English Charitable Trusts Act (1853), 
S. 15, p. 18 and notes. 

(3) In re Sir R. Peel’s School at Tamworth, (1868) L.R. 3 Ch. 5% 
(550)=37 L.J.Ch. 473. 

(4) In re Norwich Town Close Estate, (1888) 40 Ch.D. 298 (310). 

As to the meaning to be assigned to the term ‘‘person claiming adverse- 
ly,’? in that English enactment it has been held that a mere defendant is 
not in that position unless he is counter-claiming, when he would be in the 
position of a plaintiff. See remarks of Sir G. Jessel in Holme v. Guy, 
(1877) L.R. 5 Ch.D. 908; Chilcott, p. 87. 
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to make an-order under the section in circumstances in which a 
difficult question of title may arise and prolonged investigation 
may be involved. The Court will ordinarily order a separate suit 
where the dispute is between a temple and a third party who has 
a genuine and hostile claim. 140 I.C. 826=1933. M. 120. 
(Note.—The new section says that ‘“‘the Court shall direct 

delivery”. ) | 

In an application by the trustees of a temple under S. 78 for 
possession of properties as temple properties from persons who 
claim to be private owners of the temple as well as of the proper- 
ties, the Court has clearly jurisdiction to decide the question whe- 
ther the properties belong to the temple or not. 1943 M.W.N. 
322—(1943) 1 M.L.J. 403. à 

Right to apply—Trustees holding office on the date of the 
Act.—Trustees holding office when the Act came into force are 
deemed to have been appointed under it on the date when the 
Act came into force and so though not appointed by the Com- 
mittee, they are entitled to apply under S. 78. 140 I.C. 826= 
1933 M. 120. 

Question of Title—Enquiry into—Discretion of District 
Court—Revision.—S. 78 is intended to apply only to the admitted 
endowments and it is not intended that the District Court should 
enter into questions of title. Even if it is expected to form its 
opinion on such questions in a summary petition under S. 78, it 
could not be intended to be final; it is subject to the result of a 
civil suit. If, therefore, the District Court refused to go into the 
question of title and to pass an order under S. 78, the High Court 
will not, in revision, send the case back to it. 1933 M.W.N. 934. 

Order for Delivery—Enforcement of—Powers of Court.— 
S. 78 which confers on the Court jurisdiction to make orders for 
the delivery of possession must be held impliedly to confer on the 
Court the power of doing all acts necessary to the execution’ of its 
order, ¢.g., to remove obstruction and to cause delivery of posses- 
sion to be made in accordance with its order. (1913 A.C. 546, . 
Ref.) 38 L.W. 399=1933 M. 68965 M.L.J. 315. An ey 
parte order under S. 78 without sending notice to the trustee or 
getting explanation from him is illegal and must be set aside. 106 
- I.C. 487—1928 M. 361. See also 61 M.L.J. 894. The remedy 
of a person who has been appointed as the trustee of a temple and 
who is obstructed in taking up the management or, possession of 
the properties of the temple by the old trustee, is-to apply under 
S. 78 of the Act. 119 I.C. 166—1929 M. 845. 

Order under S. 78—Appeal.—No appeal lies from an order 
under S. 78 either before or after the amendment of that section by 
Act IV of 1930. 1933 M.W.N. 141 (1). 
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Ex parte Order for Delivery—Third Party claiming Pro- 
perty—Objection by—Reconsideration of Order.—Where the 
Court has passed an ex parte order under S. 78 of the Act, direct- 
ing delivery. of alleged trust property to a person appointed by the 
Board to discharge the duties of a trustee, it is open to the Court 

_ to, reconsider the order on the objection of a party prejudicially 
affected by it. 1931 M.W.N.1204-=61 M L.J. 894. See also 
106 I.C. 487. bE 
ZO. Save as otherwise expressly provided in or under 
te this Act nothing herein contained shail 
“Saving ofestablishec Affect any established usage of a math or 
customs and usages. temple or the rights, honours, enioluments 
ete ra and perquisites to which any person may 
by- custom or otherwise be entitled in such math or temple. 
.... §:-79 is intended-to protect long-established customs and usages 
in-the temple. (Statement of. Objects and -Reasons) . d 
= ~--Scope and Effect of Section.—Section 79 -is :merely savin 
clause and does not add to or take away existing rights or remedies; 
The section does not enlarge-any rights, honours, emoluments or 
perquisites;-nor does it. take away any-.suchwhich existed before 
the Aet-became law. - What was not a right before has-not become 
a Tight by reason of S: 79.- 44 L.W.- 539=A.I1.R. .1936- Mad. 
973=71 M.L:J. 588. .Sce-also (1939) 2 M.L.J. 661. : 
~ - S:-43 of the Act now vests the power of disciplinary control 
over: office-holders and -servants in a temple in-the trustee of. the 
temple; and therefore a declaration in a decree passed prior to that 
Act-that such right of control over a paricharake was vested in the 
holder of archaka office is inconsistent with the statutory provision 
in -S. -43 and must therefore be treated as subrogated and of no 
effect to.that extent. S. 79 does not savesuch a decree from the 
operation. of the Act. A trustee is therefore entitled to 
eject a paricharaka from his office notwithstanding that before 
the Act the right of appointment, dismissal and control.were solely 
declared to be in-the archaka. 1939 M.W.N. 1083—=A.I.R. 
1940 -M . 28=(1939) 2 M.L.J. 661. 


are [Y%S-A. (1) If any dispute arises in 
Settlement of disput regard to any of the matters mentioned in 


in regard t tterS 5 z A 
i Ed eenaa a section 79, such dispute shall be decided by 
the- Board. 


(2) The power conferred by this section shall be 
exercised by a Committee of the Board consisting of not less 
than two Commissioners of whom the President shall be one. 
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(3) The order of the Board shall be final in all cases 
where the dispute relates to mere ritual or religious observances 
or honours and shall not be liable to be modified or set aside 
in a Court of Law. In all other cases, any person affected by 
the order of the Board may apply to the court within three 
months from the date of the order to modify or set aside the 
same but subject-to the result of such application, the order of 
the Board shall be final.] (Inserted by Madras Act. X of 
1946.) . .. OER) a 


SOQ.. Save as provided in this or any other Act, it shall 

not be lawful for the [Provincial Govern- 

ment] or for any executive officer of the 

mire witht RULOU [Provincial Government] in “his official 

endowments except as capacity to undertake or assume the 

provided by this Act. . 

i superintendence of any land or other 

“property granted-fòr the support of, or 

otherwi isé belonging to, any math or temple, to take any part 

in the management _ or appropriation of any endowment made 

for its. maintenance, or to nominate or appoint the. trustee of 

-any -religious endowment or to be concerned in yy E with 
any- religions endowment. - 


. N.B.—S. 80 prevents the executive Government from inter- 
fering with public religious endowments except in the manner 
approved by the new law or any other Act for the time being in 
force. _ (Statement of Objects and Reasons. ) 


(1) Notwithstanding anything contained in the 

r6 Y first or second schedule to the Madras 
Court-fees leviable Court-Fees Amendment Act, 1922, the 
on documents unlet Proper fees for the documents described in 
columns (1) and (2) of Schedule II shall 


be the fees indicated in column (3) thereof. 


(2) The provisions of the Madras Court-Fees Amend- 
ment Act, 1922, shall otherwise, so far as may be, ay to the 
documents mentioned in Schedule II. 
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1/82. The President of a Board or *[an Assistant 

- Commissioner] may grant copies of proceed- 

Grant of copies of ings or other records of his office on pay- 

proceedings, ctc. ment of such fees and subject to such con- 

ditions as may be determined by the Board. 

Copies shall be certified by the President of the Board or 

*[Assistant Commissioner] or by such officer as may be 

authorized in this behalf by the President of such Board or 

*[ Assistant Commissioner] in the manner provided in section 76 
of the Indian Evidence Act, 1872.] 


N.B.—This section has been recast in the new form by Madras 
Act IV of 1930. The reason for this amendment has been stated 
as follows: Presidents of the Board and committees must have 
the power to authorize their officers to certify copies furnished 
under section 82 of the Act and an amendment is proposed for that 


purpose. 

Copying charges.—‘The Board has fixed the charges for the 
grant of copies of proceedings or records of the Board or the com- 
mittees at annas four for every 100 words or fraction thereof 
whether in English or in the vernacular. Copies of proceedings 
and records of the Board are being supplied to the parties on receipz 
of regular applications with necessary court-fee stamps affixed and 
copying charges calculated on the above basis. (Report of the 
Religious Endowment Board. ) 


83. (1) Every committee esta- 
blished under the Religious Endowments 
Transitory provisions Act, 1863, which is in existence at the con- 
O mmitie “9S mencement of this Act shall be deemed to 
have been duly constituted under the pro- 

visions of this Act. 


(2) In their application to the members and presidents 
of committee in office at the commencement of this Act and 
the first reconstitution of such committees in accordance with 
this Act, the provisions of this Act shall be read subject to the 
rules contained in Schedule III.] (Omitted by Madras Act V 
of 1944.) 


(1) Recast by S. 11, Madras Act IV of 1930. 
(2) Substituted by Madras Act V of 1944. 
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Settlement of dispute [S4. (1) If any dispute arises as to— 

as to whether an ins- reo 0 

tionn is ‘a saath oe (a) whether an institution is a math 

temple, etc. or temple as defined in this Act,* 


(b) whether a trustee is a hereditary trustee as defined 
in this Act or not, or 


(c) whether any property or money endowed is a specific , 
endowment as defined in this Act or not, 


such dispute shall be decided by the Board and no court in the 
exercise of its original jurisdiction shall take cognizance of any 
such dispute. 





(1) V.B.—New S. 84 was substituted for old S. 84 by Madras Act 
IV of 1930. ‘The reason for this amendment has been stated as follows: 
“*Doubis have been raised as to whether disputes as to private character 
of temples can be dealt with by the Board under section 84 as it is. The 
Proposed amendment is intended to make the meaning and the object of the 
legislature clear; such doubts have been based on the existence of the defi- 
nition of ‘temple’ and ‘math’ as meaning a public temple and a public 
math.’’—(Statement of objects and Reasons.) That has been superseded 
by the present section substituted by Madras Act X of 1946. 

A critictsM.— Jurisdiction of the Board to enquire into questions as to 
whether a particular endowment is one to which the Act applies or not.— 
‘Tt is an elementary principle of law that when a Court or body is invest- 
ed with a limited jurisdiction that Court or body ought not to be made the 
sole judge on the question as to whether the subject-matter is within its 
jurisdiction or not. And yet, S. 84 makes the Board the sole judge, subject, 
only to the order of the Board being revised by an application to the Court. 
It is somewhat strange that while the Act contains elaborate provisions safe- 
guarding the right of suit, by a trustee, or an aggrieved party, on even 
sundry matters, the only remedy of an aggrieved party under S. 84 ‘which 
deals with the question of jurisdiction is a remedy by application. If 
there is any case in which the remedy by suit has to be safeguarded, it is 
in this case. The provision practically enables the Board to clutch at 
jurisdiction.’? (See 51 M.L.J.—Journal portion, p. 44). f 

Regarding the work done under this by the Board during the first 
year of its existence, the Commissioners state:— ; 

“A good deal of work was done by the Board dealing with the follow- 
ing classes of disputes raised under section 84 of the Act:— 

(i) Whether a religious institution is a math as defined in the Act, 

(ii) Whether a temple is a public one to which the Act should apply, 

(iii) Whether the income of an institution falls below the minimum 
laid down in section 2 of the Act entitling it to be exempted from the 
operation of the Act, or 

(iv) Whether a temple is an excepted temple or a non-excepted temple. 

The claim that temples are private is most common in the Malabar Dis- 
trict though a few cases have come up from other districts also. The work 
of the Board in the Malabar District has been of an unique character. It 
is well known that, when under Act XX of 1863 the powers vested in the 
Board of Revenue in regard fo religious institutions were transferred to com- 
mittees constituted under the Act, the whole district of Malabar was left out 
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(2) Any person affected by a decision under sub-section 
(1) may, within six months, apply to the court to modify or set 
aside such decision. 


(3) From every order of a District Judge, on an appli- 
cation under sub-section (2), an appeal shall lie to the High 
Court within three months from the date of the order. 


(4) Subject to the result of an application under sub- 
section (2) or of an appeal under sub-section (3), the decision 
of the Board shall be final.] (Substituted by Madras Act X 
of 1946.) 


Jurisdiction of the Board.—Under S. 84 it is the Endowments 
Board that has to decide in case of dispute whether a particular 
temple is public or private and where the Board has in a written 
statement in a suit field against it questioning its competency to 
act, denied the allegation in the plaint thi: the temple is private, 
the Board is not, on that account precluded from exercising the 
functions of a Tribunal and deciding the question. 24 L.W. 964 
=55 M.L.J. 679=1929 Mad. 85. 


It is within the competence of the Religious Endowment Board 
to determine whether a math or temple is a public institution, 
where the Matathipathi or trustee alleges that it is a private endow- 
mentor temple not falling within the Act. S. 84 gives the Board 





of the scheme of such committees and the trustees of religious institutions 
were left to manage without any supervision or control. Boih as a result 
of this special jreatment and some judicial decisions of the lower Court which 
attempted io draw a distinction between temples in Malabar and temples in 
the rest of the Presidency (which distinction cannot be mainiained in view 
of the definition of ‘‘iemple’’ introduced in this Act and Act I of 1925) 
the trusiees of these temples were encouraged to take up a defiant attitude 
and claim the temples as their private property. Further, the tarwad system 
has such a demoralizing effect on the trustees who are karnavans of their families. 
and who, therefore, try to make, during the period of their managemen; as 
much gain as possible from their family properties and the jrust Devasjhanam 
properties and accordingly do not show any surplus or saving but on the 
other hand, borrow in many cases on the security of the Devaswom properties 
for alleged Devaswom purposes. It has been found in most of the eases that 
the contentions as to the private nature of the institution were unsustainable, 
and that many of the temples claimed as private amply satisfy the definition 
of ‘‘temple’? in section 5 of the Act and the criteria for determining the 
public nature of temples laid down by their Lordships of the Privy Council 
in Lakshmana Goundan v. Subramania Iyer, 1924 M.W.N. 278. Some 
trustees have contended that the Board has no jurisdiction to entertain a 
dispute of the kind raised by them, and have moved the Madras High Court 
for the issuo of writs of injunction against the Board. None of the appli- 
cations filed in the High Court have yet been heard on their merits. (First 
Rep. of the Rel- End. Board.) 7 
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power to determine this question subject to the right of the trustee 
under cl. (2) to apply to the Court to modify or set aside the 
decision of the Board. Where, however, there is no temple in ~ 
existence as a place of public worship when the Act.came into force 
the old temple having fallen into ruins or having been demolished, - 
S. 84 does not give any power to the Board to call upon the © 
trustees to account for the endowed properties or direct them to 
rebuild the temple or to apply the income in a particular manner 
or to invoke the doctrine of cypres for the purpose of dealing with 
the income. A suit for setting aside the Board’s decision that an 
endowment is a public temple if such a suit is maintainable will 
lie only in the Court within whose jurisdiction the temple is situa- 
ted. 28 L.W. 5351928 Mad. 1272—55 M.L.J. 605. 


S. 84 only applies to disputes as to whether an institution is 
a temple or math or whether a temple is an excepted temple. Where 
the dispute is whether a charity constituted a specific endowment 
of a temple, the section does not apply. The fact that the 
trustees of a charity wrongly proceeded under S. 84 (2) does not 
take away their right to have the question in dispute decided in 
other proceedings—for example a regular suit contesting the 
decision of the Board levying an annual contribution under S. 69 of 
the Act. Ntither the decision of the Board nor that of the 
District Judge affirming it under S. 84 will operate as res judicata. 
58 L.W. 240—1945 M.W.N. 3171945 Mad. 273=(1945) 1 
M.L.J. 427. [See now Sec. 84 (1) (c).] 


Jurisdiction of Board—Need for temple being public place of 
worship.—See 55 M. 636=137 I.C. 758=62 M.L.J. 594. - 


S. 84 (2): Bar of suit under S. 82 (2).—When by an act 
of the legislature powers aregiven to any person for a public pur- 
pose from which an individual may receive injury, if the mode 
of redressing the injury is pointed out by the statute, the juris- 
diction of the ordinary Courts is ousted, and, in the case of injury, 
the party cannot proceed by suit. S. 84 (2) provides an appli- 
cation to the District Court as the remedy for a person aggrieved 
by the decision of the Religious Endowments Board under S. 84 
(1) and therefore debars him from proceeding by a separate suit. 
(12 M. 105; 31 B. 604:36 M. 120, Rel.) 54 M. 92834 L.W. 
209=133 I.C. 8=A.I.R. 1931 M. 57461 M.L.J. 117. See 
also 1935 Mad. 564. 

Where a certain temple has been declared by the Board to 
fall within the definition under S. 9 (12), a suit for declaration 
that the order of the Board is ulira vires does not lie. The remedy 
is not open to a party to seek redress in a matter of this sort by 
way of suit, since the remedy provided in the Act is by way of 
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application under S. 84 (2). (54 M. 928—61 M.L.J. 117, 
Foll. ; 51 M. 76; 53 M.L.J. 688, Dist.) 158 I.C. 3351935 
M.W.N. 108842 L.W. 2071935 Mad. 564. 

Finality of decision of the Board.—The finality of decision by 
the Hindu Religious Endowments Board under S. 84 has relation 
only to the definition then obtaining and not to a later legislative 
variation of the definition. Where the Board gives a decision in 
1927, holding that a particular temple is an excepted temple as 
defined by the Act as then in force, that does not preclude the 
Board from re-opening the question and from subsequently holding 
the same temple to be not an ‘‘excepted temple” after the coming 
into force of the Amending Act IV of 1930 in view of the altered 
definition of the expression. There is really no question of 
interference with any vested rights or of impairing obligations 
which have come into existence under a previous state of the law, 
in such a case. There is therefore no scope for the application 
of the rule against retrospective operation. I.L.R. (1937) Mad. 

504—45 L.W. 57=A.I.R. 1937 Mad. 232—=(1937) 1 M.L.J. 
105 (F.B.). See also 1934 Mad. 555. 

Practice and Procedure.—It is true that proceedings before 
the District Court under S. 84 have been held not to be merely in 
the nature of an appeal so as to preclude the parties from leading 
fresh evidence before the Court; but that is very different from 
saying that the proceedings before the Court are so wholly de novo 
that the materials placed before the Board should not be regarded 
as part of the record of the enquiry. The fact that the evidence before 
the Board consisted only of affidavits of persons whom the Board 
did not choose to examine before the Court may be a very import- 
ant circumstance to be borne in mind by the District Court, in 
appraising the value of such evidence; but it is too much to say 
that the materials that were before the Board should be treated 

as not forming part of the record of the enquiry before the Court. 
46 L.W. 388=1937 M.W.N. 1145=A.I.R. 1937 Mad. 973== 
(1937) 2 M.L.J. 485. Where an application made to a District 
Court under S. 84 is dismissed for default, the aggrieved party 
can maintain an application to set aside the dismissal for default 
and to restore the original application. The fact that the Endow- 
ments Act is in a sense self-contained does not preclude the appli- 
cability of the provisions of the C.P. Code, in so far as suits and 
applications in Court are concerned. I.L.R. (1938) Mad. 216 
—45 L.W. 695=A.I.R. 1937 Mad. 653=(1937) 2 M.L.J. 175. 

Right of parties to adduce evidence.—An application under 
S. 84 (2) is not merely in the nature of an appeal or revision; 
it is an application which, so far as the Court is concerned, govern- 
ed by the ordinary procedure of the Court, and on which the 
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parties have the right to produce such evidence as they wish. The 
fact that the petition did not adduce evidence before the Board does 
not deprive him of the right to adduce evidence before the Court. 
40 L.W. 680. When an application is made to a District Court 
under S. 84 (2) in respect of a decision arrived at by the Board 
on the question whether an institution is a math or temple 
within the meaning of the Act, the jurisdiction of the Court 
is not restricted to that an appellate or revisional tribunal and 
application being one to which the ordinary procedure of the Court 
will apply, the parties have the right to produce such evidence as 
they wish, 139 I.C. 418=36 L,W. 673=A.1I.R. 1932 M. 593 
=63 M.L.J.. 254. 


Proper parties to application.—Where certain persons came 
forward and were made parties to the petition under S. 84 they 
are proper, though perhaps not necessary parties to an application 
before the District Judge under S. 84 (2). 47 L.W. 738=A.1.R. 
1938 Mad. 384—=(1938) 1 M.L.J. 685. By the amendment of 
1930, the right to apply under S. 84 (2) is given to any person 
affected by the decision under S. 84 (1). In the case of a com- 
munal temple managed by the village community, any member of 
the community has a locus standi to apply to set aside an order of 
the Board holding the temple to be an excepted temple. 175 I.C. 
50710 R.M. 7881937 M.W.N. 1117—46 L.W. 528=A.1.R. 
1937 Mad. 940. See also 1938 Mad. 321. 


Powers of District Court—Remand.—The District Court has 
no power under S. 84 (2) to direct a remand and rehearing of 
the case. It has only the power to modify or set aside the deci- 
sion of the Board or dismiss the application but more than that - 
it has not got all the powers of an appellate Court. 34 L.W. 
8481931 M.W.N. 764—61 M.L.J. 862. 


Appeal.—An order passed by the District Judge under 
S. 84 (2) on an application made to the District Court to set 
aside the decision of the Hindu Religious Endowments Board 
under S. 84 is not appealable to the High Court either under the 
Endowments Act or the Civil Procedure Code. A proceeding 
commenced on such an application is not a suit, and an order 
made thereon is not a decree and is not appealable. 1933 M.W. 
N. 1385 (F.B.). See 68 M.L.J. 423=A.I.R. 1935 M. 
373. See also 42 L.W. 207—1935 M.W.N. 10881935 Mad. 
564. 

There is no right of appeal against an order of the Court 
under S. 84 (2); but the order is open to revision by the High 
Court. I.L.R. (1941) Mad. 559=53 L.W. 170=A.1.R. 
1941 Mad. 510=(1941) 1 M.L.J. 250. 
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Application under the section—Dismissal for default—Order 
refusing to set aside—Appeal.—An order refusing to set aside 
the dismissal of an application under S. 84 for default is not 
appealable. 57 M. 297—148 I.C. 168 (1)=39 L.W. 197= 
A.I.R. 1934 M. 258 (1)=66 M.L.J. 247. 

-Board deciding status of temple—Power to re-open.— 
Where the question of the status of the temple is raised by the 
trustees for the purpose of getting the decision of the Board, there 
is a dispute which the Board is competent to decide under S. 84 
(1) and if the Board decides that the temple was an excepted 
temple according to the law then prevailing and the trustee being 
satished -with his decision no application is made to the Court to 
set aside or modify the Board’s order, the order of the Board 
becomes final. The Board then has no jurisdiction to reverse its 
order after the amendment of the definition of excepted temple of 
1930. 152 I.C. 386=40 L.W. 288=—A.I.R. 1934 M. 555. 


Court-Fees.—Art. 17, Court-Fees Act, stands by itself, 
Arts, 17-A and 17-B are separate Articles and cannot be read 
together for the purpose of determining the Court-fee. And hence 
the Court-fee payable on an application under S. 84, sub-S. (2), 
Religious Endowments Act, to modify or set aside the decision 
under S. 84 (1) is the Court-fee leviable under Art. 17 (1), that 
is, Rs. 15. A.I.R. 1930 M. 392=—58 M.L.J. 494=31 L.W. 
428=53 M. 266=1930 M.W.N. 404 (A.I.R. 1929 M. 334, 
Appr.; 113 I.C. 88=A.I.R. 1929 M. 52, overruled). See also 
56 M.L.J. 113; 29 L.W. 298—1929 Mad. 334—=56 M.L.J. 363. 


[SS. (1) If any trustee, executive 
Penalty for refusal fA ott : 
by trustee, etc. to Officer or other person in whom the ad- 
cumply with certain ministratio j i 
S atthe Act stra n of a math, temple or specific 
endowment is vested— 


(a) wilfully refuses, neglects or fails to comply with 
the provisions of section 38, section 39 or section 39-A, or 
(b) wilfully refuses, neglects or fails to furnish such 
accounts, returns, reports or other information relating to the 
administration or management of the math, temple or specific 
‘endowment or its funds, property or income or the application 
thereof, at such time and in such manner as the Board or 
Assistant Commissioner may require, or 
(c) wilfully refuses or causes obstruction to the in- - 
spection by the President or Commissioner of the Board or by an 
Assistant Commissioner, of the movable and immovable pro- 
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perty belonging to, and all records, correspondence, plans, 
accounts and other documents relating to, the math, temple or 
specific endowment or fails to produce them for inspection, 

he shall, unless he shows reasonable cause to the satisfaction of 
the Provincial Government, be liable to pay to the Board such 
penalty not exceeding one hundred rupees as may be deter- 
mined by the Provincial Government. 3 


(2) The order of the Provincial Government imposing 
a penalty under sub-section (1) shall be final and shall not be 


-liable to be modified or cancelled in a Court of Law. 


(3) The penalty shall be paid within the time fixed by 
the Provincial Government by the person against whom the 
order is made, from his own funds and not from the funds of 
the math, temple or specific endowment concerned. m 


(4) If the penalty is not paid within the time fixed or 
within such further time as may be granted by the Provincial 
Government, the Collector of the district in which any property 
of the person against whom an order has been made is situated 
shall, on a requisition made to him by the President of the Board, 
recover the amount, as if it were an arrear of land revenue 
and pay the same to the Board. 

(5) No suit, prosecution or other legal proceeding shall 
be entertained in any Court against the Crown or any servant 
of the Crown for anything in good faith done or intended -to 
be done in pursuance of this section.] (Added by Madras Act 
X of 1946.) i 


SCHEDULE I. 
(Omitted by Madras Act V of 1944.) 
SCHEDULE II. 


(See section 81.) 


Section. Description of the document. ea) fee. 
I 2 3 
(1) I.—Suits. 
RS. 
55 (4) Suit to modify or set aside an order of the 50 
Aea Assistant Commissioner fixing the dittam. 
57 (7) Suit to modify or set aside a scheme settled Fa 


by the Board for a temple or specific 
endowment attached thereto. 
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Section. 
(1) 
63 (7) 


67 (4) 
73 (1) 


44 


53-A (4) 
57 (9) 
65 

67 (5) 
76 (2) 


77 (2) 


78 
79-A (3) 


84 (2) 


84 (3) 


THE MADRAS RELIGIOUS ENDOWMENTS ACT. [Scu. 
Description of the document. Proper Fee, 
(2) (3) 
4 , RS. 
Suit to modify or set aside a scheme settled 50 


by the Board ora math or specific endow- 
ment attached thereto. 


Suit to modify or set aside order of the Board 50 
directing diversion of surplus funds. 
Suit for appointment or removal or trustce of 50 


math, temple or specific endowment, for 
accounts, vesting properties, ctc. 


I.—Applications to Court. 


Application by trustce for recovery of theThe fec leviable on a 
amount from the person in possession or plaint for the 
by the person in possession from the person amount claimed 


responsible in law. under the Madras 
Court-Fees 
(Amendment) 
Act, 1922. 
Application by a hereditary trustee against ~ 25 


an order of the Board suspending, remoy- 
ing or dismissing him. 

Application to modify or cancel a scheme for 25 
a temple or specific endowment attached 
thereto. 

Application to modify or cancel a scheme for 25 
a math or specific endowment attached 
thereto. 

Application to modify or cancel court’s deci- 25 
sion in a suit under section 67 (4). 

Application by a trustee or person having 15 
interest for modifying or cancelling an 
order sanctioning an exchange, sale, 
mortgage or lease for a term exceeding 
five years. 

Application to modify or set aside an order 20 
allocating any cndowment, property or 
income therefrom to religious and secular 


purposes. 
Application for delivery of possession. 2 
Application to modify or set aside an order of 25` 


the Board under section 79 other than 
an order as to ritual or religious obser- 
vances or honours. 
Application to modify or set aside the Board’s 15 
decision under sub-section (1). 


III,— Appeal to High Court. 


Appeal against an order of the District Judge 15 . 
under sub-section (2). 


IV.—Appeals to the Provincial Government, Board and Assistant Commissioner, 


43 (2) 


CC- 


Appeal by any office-holder or servant to the 2 
Assistant Commissioner against an order 
of punishment passed by a trustce. 
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Section. Description of the document. Proper fee, 
(1) (2) (3) 
Rs. 
43 (3) ' Further appeal to the Board by a hereditary 2 


office-holder or servant against an order 
of the Assistant Commissioner on appeal 
under sub-section (2). 


48 (7) Appeal to the Provincial Government against 20 
an order of surcharge. 
53 (3) Appeal to the Board against an order of sus- 25 


pension, removal or dismissal by the Assis- 
tant Commissioner, of a non-hereditary 
trustee. 
55 (4) Appeal to the Board by a trustee or person 
having interest against the order of an 
Assistant Commissioner under sub-section 
(3) fixing standard scales of expenditure. 
56 (4) Appeal to the Board against the order of the 10 
Assistant Commissioner, under sub-sec- 
tion (3). 
V.— Applications to Board. x 
57 Application for settlement of a scheme for a 50 
temple or specific endowment attached 
thereto. 
62 Application by not less than 20 persons for 50 
settlement of a scheme for a math or speci- 
fic endowment attached thercto.] 
(Schedule II substituted by Madras Act 
X of 1946.) 


SCHEDULE III. 
(Omitted by Madras Act V of 1944.) 


APPENDIX I. 
Statement of Objects and Reasons to Act II of 1927. 

Doubts have been expressed as to the validity of the Madras 
Hindu Religious Endowments Act, 1925, and of the action taken 
and things done in pursuance of and under that Act, and legal 
proceedings have been instituted in the Madras High Court and 
certain subordinate courts questioning its validity. The result has 
been that the working of the Act has been considerably obstructed 
by persons whose supposed vested interests have been affected by 
the Act. This Bill is primarily intended to remove all doubts that 
may exist as to the validity of the said Act and of the action taken 
and things done thereunder. : 


APPENDIX II. : 

Statement of Objects and Reasons (to the original Bill of 1922). 

There is wide-spread dissatisfaction with the management and 

control of religious institutions falling under sections 3 and 4 of the 
32 
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Government of India Act(XX of 1863) .In this Presidency opinion 
is unanimous that the inadequacy of the provisions of that Act to 
check the maladministration and misuse of the trust properties is 
largely responsible for the present condition of these institutions. 
Various efforts have been made from time to time to introduce 
legislative measures for the removal of the many abuses that ad- 
mittedly exist in the administration of these endowments. In 1874, 
1876, 1884, 1888, and again in 1894, committees were appointed to 
report upon the state of the existing law and to make suggestions 
for its modification. Several private Bills on the subject were also 
introduced both in the local and in the supreme Legislative 
Councils. The recommendations of the above committees and the 
Bills above referred to however fell through as they were considered 
either too wide in their application or were too elaborate in their 
provisions or were inconsistent in certain respects with the principle 
and policy on which the Act of 1863 was based. : 

“2. The principal defects in the working of the Act of 1863 
are— 

(1) there is no provision in it for the exercise of supervision 
over the large and important class of endowments referred to in 
section 4 of the Act; 

(2) the system of suit by parties interested is costly and 
has proved inadequate to guard against dishonesty on the part of 
trustees and members of committees; 

(3) the powers and functions of committees are not defined 
with sufficient precision ; E 

(4) there is no provision enabling committees to raise funds 
for the purpose of carrying out their duties; 


(5) committees cannot enforce their orders save by regular 


suit to compel obedience; 


(6) members of committces hold office for life and cannot 
be ousted save by regular suit; 


(7) the provisions contained in the Act for the due and 
regular performance of the duty entrusted to committees of pre- 
paring the registers of voters and conducting elections of com- 
mittee members were utterly inadequate; and 


_ (8) there are no provisions in the Act requiring periodical 
audit of accounts kept, by trustees. 


The amendments required in the Act of 1863 to remedy these 
and other defects are so many that it has been considered the pre- 
ferable course to repeal it altogether and enact a self-contained piece 
of legislation dealing with the whole subject of Hindu religious 
endowments in this Presidency. 
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3. The main object of the present Bill is to ensure the 
efficient administration of Hindu religious endowments in this Pre- 
sidency, and if the principle of strict religious neutrality of the 
Executive Government embodied in the Act of 1863 has been depar- 
ted from in some of the provisions of the present Bill, it has been 
done merely to secure this end. The change in the character of the 
Executive Government and the fact that religious endowments are 
a transferred subject in charge of a Minister responsible to the 
legislature justify this departure. The Bill aims at efficient control 
over all classes of Hindu public religious endowments, though cer- 
tain special privileges have had to be accorded to endowments 
falling under section 4 of the Act of 1863, especially in the matter 
of succession, liability to inspection, removal from office, etc. It 
has to be remembered that such endowments have since 1863 been 
left practically to themselves. Proprietors of ancient zamindaris 
are trustees of some of them. Others have, as trustees members 
of the Nagarathar community, who are generally regarded in this 
Presidency as not merely liberal endowers of temples but efficient 
administrators of the endowments in their charge. Mutts have 
also been deliberately included within the scope of the Bill as they 
are endowed with large properties dedicated for public purposes 
and as complaints of mismanagement have in the case of several 
of them been pronounced. The Bill provides for regularly con- 
stituted committees to supervise and control the management of 
the religious endowments. The members of such committees will 
be partly elected and partly nominated. The term of their office 
has been limited to five years, as the life membership provided by 
section 9 of the Act of 1863 is, as already stated, acknowledged on 
all hands as-one of the serious defects of that Act. Provision has 
_ been made for the maintenance by committees of proper registers of , 
the endowments over which they exercise supervision and also for 
the preparation and maintenance of a record of the origin and 
history of the endowments committed to their care. Presidents of 
committees are also to be definitely invested with the power of in- 
_-specting the movable and immovable property belonging to, and 
all records, etc., connected with the management of, religious endow- 
ments and specific provision has been made for the levy of con- 
tributions from such endowments for meeting the expenses of the 
committees. The Bill also gives committees power to settle 
_ ditiams, and Government will have power to make rules enabling 
committees to control establishments and intervene in the internal 
administration of temples. Care has been taken to provide that 
the decisions of the committee, the Government, the Collector, or 
the Court should be ‘final in respect of several matters and this 
will, it is hoped, effectively put an end to the costly pastime—which 
has in recent years prevailed—of people engaging light-heartedly 
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or for factious or sectarian reasons in litigation relating to religious 
endowments.- ln cases where a temple or other religious endow- 
ment attracts large crowds and local authorities have to make special 
sanitary and other arrangements, the payment by trustees to such 
local authorities of contributions from the funds of endowments 
has been made obligatory. This is in consonance with the pro- 
visions of the Madras District Municipalities Act and the Madras 
Local Boards Act. Specific provision has also been made for the 
diversion of the surplus funds of religious endowments for pur- 
poses of public utility other than those for which they were originally 
intended. The power ito order such diversions is vested in the 
Courts and the principles to be observed in ordering such diversion 
are those which courts ordinarily follow in applying the ‘‘cypres”’ 
doctrine. During recent years a considerable number of schemes 
have been settled by courts for the administration of specific 
religious endowments, many of which have proved unsatisiactory 
and it is felt in many quarters that administration under some of 
those schemes is even worse than administration under the Act of 
1863. ` These schemes are, however, of varying complexity and have 
settled many matters which do net pertain to mere administration 
and some of which do not fall within the purview of the Act of 
1863 or of this Bill. The Bill therefore contains only an enabling 
provision in this respect. An application may be made to a court 
by a committee or a person, whose rights as trustee have affected, 
for the abrogation or modification of a scheme and for a declaration 
that the new legislation will apply to the endowments in question. 
The Bill exempts from its scope minor village religious institutions 
except in such matters as the maintenance of proper accounts. 
Long-established customs and usages in temples are sufficiently 
safeguarded and it is proposed to prevent the Executive Govern- 
ment from interfering with Hindu public religious endowments 
except in the manner approved by this law. For the rest the notes 
on clauses sufficiently explained the provisions of the Bill. 


Notes on clauses of the Original Bill of 1922. 


Preamble and Clause 1.—Act XX of 1863 is so badly framed 
and the amendments required therein are so many that it has been 
considered the preferable course to repeal it altogether and enact 
a self-contained piece of legislation dealing with the whole subject 
of Hindu religious endowments in this Presidency. 

Clause 2, sub-clause (1) .—The new law will apply to all Hindu 
religious endowments in the Presidency excluding the Presidency 
town. ' 

Sub-clause (2).—There are Jain mutts and shrines in this 
Presidency to which endowments of considerable value are attach- 
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ed. As the Jains in these matters do not materially differ from 
the Hindus it is proposed to take power to extend the Act by noti- 
fication to such endowments. 


Clause 3 requires no explanation. 
Clause 4, sub-clause (1) requires no explanation. 


Sub-clause (2).—The definition of “court” follows to some 
extent that in section 2 of the Religious and Charitable Trusts Act, 
XIV of 1920. 


Sub-clauses (3) to (6).—These are intended to make substan- 
tially the same distinction as that which existed under the Act of 
1863 between endowments falling under section 3 and those falling 
under sections 4 of that Act. Broadly speaking the endowments 
falling under section 3 of that Act would be non-hereditary and ` 
those falling under section 4 hereditary. 


Though the Pill aims at efficient control over the administra- 
tion of all classes of Hindu religious endowments certain special 
privileges have had to be accorded to endowments falling under 
section 4 of the Act of 1863. especially in the matter of succession, 
liability to inspection, removal from office; etc. It has to be 
remembered that such endowments have since 1863 been left- 
practically to themselves and several of them have, as trustees. 
proprietors of impartible estates and of members of the Nagarathar 
community who are generally regarded in this Presidency as not 
merely liberal endowers of temples but efficient administrators of 
the endowments in their charge. 


Sub-clause (7) requires no explanation. 


Sub-clause (8) —The definition of the term ‘‘religious endow- 
ment” is comprehensive. Mutts have been deliberately included. 
They are endowed with large properties and complaints of mis- 
management have in their case been very pronounced. The definition 
will also include kattalais which are endowments created by private 
individuals for the performance of any service or charity connected 
with a public temple. The definition covers not merely the pro- 
peeties that are endowed for a temple or mutt, but the temple and 
mutt themselves. 


Sub-clause (9).—The term ‘‘trustee” has been so defined as 
to include a manager or superintendent referred to in sections 3 
and 4 of the Act of 1863. The definition will include a matadhi- 
pathi to the extent that he is a trustee for the secular adminis- 
tration of the mutt and temples in’ his charge. It also covers the 
cases of gutrdians of minors and of persons who get into posses- 
sion of trust properties without due authority for the time being. 
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Clause 5.—Section 7 of the Act of 1863 empowers the Govern- 
ment once for all to appoint committees in any division or district 
to take the place and exercise the powers of the Board of Revenue. 
It has been held that when once a committee has been appointed for 
a division or a district and the religious endowments there have been 
handed over to the committee, the Government cannot afterwards, 
on readjusting the boundaries of the divisions or districts. take any 
of the endowments away from the committee in charge of them and 
hand them over to a new committee. The proposed clause reme- 
dies this and other defects connected with this question. It in- 
vests the Local Government with the power of constituting com- 
mittees for any local area or for any religious endowment or any 
class of religious endowments in such local area or of varying their 
constitution or of abolishing them. In constituting committees 
the Government will. however, keep in view the principle that com- 
mittees should be on a territorial basis, the unit being ordinarily 
a district. (Vide S. 20.) 


Clause 6.—The Act of 1863 prescribes a minimum of three 
members for a committee and fixes no maximum. A mini- 
mum of six and a maximum of twelve are prescribed in this clause. 
As the election will be on a fairly broad franchise, it is not unlikely 
that important minorities will be left unrepresented. Provision 

-is therefore made for a nominated element not exceeding one-third 
of the sanctioned strength. The power of appointment is vested in 
the Local Government instead of in the Court as in Act XX of 
1863. (Vide S. 21.) . 


Clause 7 provides for the appointment by the Local Govern- 
ment of all the members of committees newly constituted. This 
is necessary as when committees are constituted for the first time 
ce could not be held for want of electoral rolls, etc. (Vide 

. 22.) 


Clause 8 provides for the division of the area over which a 
committee has jurisdiction into circles for electoral purposes. And 
the approval of the Local Government has been prescribed for this 
division with the object of securing some correlation between cir- 
cles created for the purposes of this Act and circles created for the 
purposes of election under other Acts such as the Madras Local 
Boards Act. This will make the task of the preparation and pub- 
lication of rolls easier than if each committee were left uncontrolled 
to determine its own circles. (Vide S. 23.) 


Clauses 9, 10 and 11 relating to the preparation of electoral 
rolls and qualifications and  disqualifications of electors 
and candidates are largely based on similar provisions in 
other Acts, such as the District Municipalities Act, 1920 and Local 
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Boards Act, 1920. It will be noticed that no non-Hindu can vote 
or be a candidate for a seat on the committee. (Vide Ss. 24 to 26.) 

Clause 12 limits the term of office of members of committees 
to five years. The life membership provided by section 9 of the Act 
of 1863 is acknowledged on all hands to be among the most serious 
defects of that Act. (Vide Ss. 27 to 29.) 

Clause 13 definitely provides that the President of a com- 
mittee shall be elected and hold office only for one year. (Vide 
S. 28.) 

Clause 14 provides for the filling up by nomination by Govern- 
ment of vacancies in the office of members or Presidents not filled 
up by election within a definite period after the occurrence of the 
vacancies. (Vide S. 30.) 

Clause 15 is intended to get over decisions such as the one in 
20, Madras Law Journal. page 814, vis., that where the number of 
members of a committee is reduced to two in consequence of 
vacancies the remaining members are not competent to act as a com- 
mittee and any acts done by them as a committee are invalid. (Vide 
S. 31.) 

Clause 16 incorporates every committce with a view to give it 
the right to sue and be sued and to acquire, hold and trarisfer pro- 
perty. (Vide S. 32.) sua Se 

Clauses 17 and 18 require no explanation. The language 
followed in these two clauses is that of the Madras Local Boards 
Act, 1920, and the Madras District Municipalities Act, 1920. (Vide 
Ss. 33 and 34.) 


Clause 19.—Sub-clause (1) describes the functions of a com- 


mittee in general terms. It takes the place in fact of the first ~ 


sub-paragraph of section 7 of the Act of 1863. 


Sub-clause (2) is of some importance. Several committees do 
not maintain a proper register of the endowments over which they 
exercise jurisdiction and some of them are ignorant as to the pro- 
perties comprising such endowments. It is also necessary that com- 
mittees should be compelled to take interest in preparing and main- 
taining a record of the origin and hiatory of the endowments, com- 
mitted to thcir care. Apart from ithe utility of such a record and 
register in facilitating the administrative work of committees and 
trustees, these endowments contain a lot of history which is worth 
the while of the committees to unearth and, if need be, to publish in 
accessible form. _ ets 

Clause 20.—Sub-clause (1) confers power on a committee to 
make temporary appointments of trustees in cases where there is 2 
dispute as to succession and pending the decision of such disputes 


` 
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by a competent authority. It has to be noted that under section 5 
of the Act of 1863 the power to make such temporary appointments 
was vested in the court and could be exercised only on the application 
of a person interested in the religious institution. The proposed 
sub-clause empowers the committee to make such appointments 
whether an application is made or not. 

Sub-clause (2) is calculaetd to enable the temporary trustee to 
obtain in cases of difficulty possession of trust properties by sum- 
mary process of court. 


Clause 21.—Sub-clause (1) empowers the committee to fix the : 


number of non-hereditary trustees for any religious endowment 
subject to a maximum of three. 
Sub-clause (2) empowers the committee to appoint non-here- 
- ditary trustees of religious endowments and limits their term of 
office to five years. 
Sub-clause (3) empowers committees to fix and vary salaries 
of non-hereditary trustees subject to such rules as the Local Govem- 
ment may prescribe. 


Sub-clause (4) is necessary as the old Act of 1863 is to be 
repealed altogether and as provision has to be made for the con- 
tinuance in office of such non-hereditary trustees of religious endow- 
ments as are in existence at the commencement of this Act. (Vide 
S. 51.) . 


Clause 22.—Sub-clause (1) gives the power of removal or dis- 
missal of non-hereditary trustees to the Committee. Hereditary 
trustees can be removed only by regular suit and this has been 
provided for in clause 37 of the Bill. 

Sub-clause (2) requires no explanation. 

Sub-clause (3) provides for appeal to the Government from 
the orders of the committee under sub-clause (1). (Vide S. 53.) 


Clause 23.—A trustee discharges very ongrous functions and 
it is necessary that he should not be permitted to continue in office 
when he becomes subject to the disqualifications which would be 
sufficient to terminate membership on’a committee, for example. 
(Vide S. 54, cl. 2.) 

Clause 24.—It is notorious that trustees dismissed by com- 
mittees under Act XX of 1863 have in several instances refused to 
hand over possession to the persons newly appointed and have defied 
the committees by remaining in possession pending the end of pro- 


tracted litigation started by them.. This clause is intended to end 


jthis scandal. Under it, trustees who have been removed or dis- 
missed or have become disqualified to hold office may be dispossessed 
by summary process of court. (Vide S. 78.) 
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Clause 25 repeats the first portion of section 13 of the Act of 
1863. 


Clause 26 embodies in an elaborated form the substance of the 
second sub-paragraph of section 13 of the old Act but throws: the 
obligation on the trustee. ‘(Vide S. 59.) 


Clause 27 provides for the regular audit of trustees’ accounts 
by a certified auditor. Compulsory audit is provided by. statute in 
the case only of endowments with an income of not less than 
Rs. 3,000 per annum. In other cases, the commiftee is given dis- 
cretion to direct regular audit. (V ide S. 45.) 


Clauses 25-27 apply to both hereditary and non-hereditary en- 
dowments. 


Clause 28 provides for the right of inspection—a right which 
several trustees. have questioned in the past. (Vide S. 60.) 


Clause 29 provides for the variation, without the intervention 
of a Court, of standards of expenditure in temple, or other institu- 
tion ‘‘dittams’’ as they are called. The Court can intervene only 
if there is a difference of opinion between the trustee and the com- 
mittee in this matter. (Vide S. 54, cl. 4.) 


Clause 30 regularises the levy of contributions from endow- 
ments for meeting the expenses of the committee subjeat to a maxi- 
mum of three per cent. of the gross income. (Vide S. 69.) 

Sub-clause (3) imposes on every trustee the obligation of pay- 
ing such a contribution, and in default of his doing so the amount 
is made recoverable by a process of the civil court. 

Clause 31 reproduces in substance the last clause of section 13 
of the Act of 1863. Provision has been made therein for audit of the 
committee’s accounts and for their publication in the prescribed 
manner. 


Clause 32 renders it obligatory on the part of trustees of reli- 
gious endowments connected with mutts, temples, etc., attracting 
a large number of pilgrims or worshippers from outside to pay 
contributions ‘to the funds of the local authorities for making the 
necessary sanitary and other arrangements in the localities con- 
cerned on ‘the occasions of any fairs or festivals. This is in con- 
sonance with the provisions of section 156 of the Madras District 
Municipalities Act, 1920 and S. 128 of the Madras Local Boards 
Act 1920. 


Clause 33 provides for the diversion of the surplus funds, if 
any, of religious endowments for other purposes such as education, 
medical relief, etc. The power tto order such ‘diversion is vested in 
the courts and the principles to be observed in ordering such diver- 

33 ~ 
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sions are those which courts ordinarily follow in applying the 
cypres doctrine. (Vide S. 67.) 


Clause 34 enumerates the rule-making powers of the Local 
Government. (Vide S. 71.) 


Clause 35.—There will be two schedules to the new law, one 
dealing with electoral qualifications and the other making provision 
for the transition from the old committees to the new ones. These 
schedules are made alterable with the approval, by means of a 
resolution, of the Legislative Council—a procedure which follows the 
one prescribed in the Local Boards Act, section 201. (Vide S. 72.) 


Clause 36 provides for the making of regulations by committees 
for facilitating the carrying out of their duties under the Act 


(Vide S. 36.) 


Clause 37 relates to suits. The avoidance of unnecessary 
litigation. has been kept in view in drafting this clause. The 
Advocate-General may, by vintue of his office and the rights 
attached thereto [see also section 114 (2) of the Government of 
India Act] file a suit. Any person having an interest may also 
sue but only with the leave of the Collector. The reliefs claimable 
in such a suit have also been largely restricted. Removal of non- 
hereditary trustees in charge of endowments having been separately 
provided for under clause 22, suits under clause 37 may lie only for 
removal of committee members or hereditary trustees or trustees ot 
endowments not subject to the jurisdiction of a committee. The 
Bill gives powers to settle dittams and rules may be made by 
Government under clause 34 empowering committees to control 
establishments and intervene in the internal administratiin of temples. 
In respect of such endowments as are within the jurisdiction 
of committees there will be no need hereafter for framing schemes 
of management. Suits for settlement of schemes under Clause 37 
will therefore be limited to endowments not subject to the juris- 
diction of committees. The limited range of reliefs claimable 
under clause 37 (1) taken in conjunction with the barring [sub- 
clause (5)] of suits under sections 92 and 93 and rule 8 of order 
1 of the first Schedule of the Civil Procedure Code and with the 
other provisions, in the Bill making the decisions of the committees 
or the court or the Government final in respect of several matters 
will, it is hoped. effectively put an end ito unnecessary litigation. 
The same reason explains sub-clause (3) which prohibits any 
appeal from the Collector’s order under sub-clause (2). 


Clause 38 mainly reproduces section 15 of the Act of 1863 and 
is intended ‘to supersede the decision of the majority of the Full 
Bench in I.L.R.-42 Mad., p. 360, and is in accordance with the 
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views expressed in that case by Kumaraswami Sastri, J. and Abdur 
Rahim, J. 


Clause 39.—During recent years a considerable number of 
schemes have been settled by courts for the administration of 
specific religious endowments. Many of these schemes have proved 
unsatisfactory and it is felt in many quarters that administration 
under such schemes is even worse than administration under the 
Act as it stands. An ex-Advocate-General of Madras expressed 
himself as follows :— 


‘My experience both before and after I became Advocate- 
General is that schemes framed under section 92, Civil Procedure 
Code, by the courts have not in a majority of cases proved to be 
successful. They are not more workable or more efficient than 
the statutory scheme of committees and trustees under the Act of 
1863 or the system of hereditary trusteeships.’’ 


It has, however, to be remembered ithat schemes which have 
come into force are of varying complexity and have settled many 
matters connected with temples which do not pertain to mere ad- 
ministration and some of which do not fall within the purview 
of Act XX of 1863 or of this Bill. While therefore clause 39 
enables an application to be made to a court for the abrogation of 
a scheme and for a declaration that the new legislation will apply 
to the endowment in question, such applications may be made 
only by the committee, or by a person whose rights have been 
affected in the case of hereditary endowments by the scheme. 
Unless on such application the scheme is superseded in whole or in 
part, so much’ of the new law as is inconsistent with such scheme 
will not apply to ithe religious endowment in question. 


Clause 40.—There are large numbers of small village temples 
whose administration is really controlled by the villagers in com- 
mon and which is not worth the while of a committee to acquire 
jurisdiction over. This clause exempts such temples from the 
operation of the new law except in such matters as the maintenance 
of proper accounts by the -trustees, the right of persons having 
interest to file suits and so on. It may be mentioned here that the 
exclusion of these temples from the purview of a measure of this 
kind was contemplated even more than thirty years ago by one of 
the committees which attempted to draft‘a comprehensive Bill of 
this description. 


Clause 41 confers-on the Local Government power to delegate 
their fungtions subject to certain restrictions and to authorize 
courts, subordinate to the district court, to entertain suits, appli- 
cations, etc. 
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Clause 42 is intended to’ proteat long-established customs and 
usages in the temple. (Vide S. 79.) 


Clause 43 prevents the executive Government from interfering 
with public religious endowments except in the manner approved 
by the new law or any ather Act for the time being in force. (Vide 
S. 80.) 

Clause 44 contains transitory provisions which are necessitated 
by the repeal of :the Act of 1863. (Vide S. 83.) 

Clause 45 is a measure of abundant caution and corresponds to 
section 239 of the Local Boards Act. (Vide S. 85.) 


Schedule I deals with the qualifications of persons entitled to 
vote at elections of members of committees. The franchise is 
slightly higher than that fixed for election to local bodies. 


Schedule II contains transitory provisions consequent on the 
repeal of the Act of 1863. 





Report of the Select Commiittec. 


We, the undersigned members of the Select Committee, ap- 
pointed to consider the Madras Hindu Religious Endowments Bill 
(No. 12 of 1922). have the honour to submit the following report: 


2. The Bill was published in the Fort St. George Gazette in 
English on the 5th December, 1922 and in Tamil, Telugu, Mala- 
yalam and Kanarese on the 12th December, 1922. 


3. We have held thirteen sittings in all. At our first sit- 
ting, we decided to give all persons and interests. desirous of avail- 
ing themselves of the opportunity, Itime till the 22nd January to 
submit written representations on the provisions of the Bill and 
requests for the examination of witnesses. A notice to this effect 
was immediately published in the Fort St. George Gazette and in 
the Madras Mail, Justice, New India and Daily Express. By the 
‘due date, we received 249 memorials and other communication and 
26 sets of witnesses were offered for examination. Our sittings 
on the 27th, 28th, 29th and 31st January and on Ist February were 
fully occupied with the examination of eleven of these witnesses. 
With reference to the representations we had received and the 
evidence that we had taken, we discussed the main issues raised 
therein at our sittings on the 3rd and 4th February and reached 
certain conclusions, which involved rather extensive changes in the 
Bill as introduced. At our sittings on the 11th, 12th, 13ih and 
14th instant we considered in detail a re-draft of that Bill prepared 
for us on the lines of our conclusions and on the 18th instant we 

met to consider the final draft and our report. 
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4. While retaining the main features of the original Bill we 
have elaborated them in some directions and added considerably to 
them in others. These elaborations and additions -have necessitated 
a re-arrangement of the chapters and a re-grouping of the clauses of 
the Bill as originally introduced. We consider that no useful pur- 
pose will be served by trying to indicate by any difference in type in 
the frame-work of the Bill as introduced the changes that we have 
carried out. 


5. It is admitted that in respect of temples and other 
religious charities handed over to matadhipathis in specific trust they 
should be held strictly accountable as trustees and that there is no 
objection to their administration of such trusts being brought under 
control. With regard to properties belonging to the math proper, 
it is claimed that its head is not in the position of a trustee and 
that interference with his management of such property would be 
as little justified as interference with private property. The latter, 
we think, is an untenable position. It is admitted that jthe head of 
a math is nat at liberty to alienate the corpus of the math property 
except in circumstances which would almost justify alienation of 
ordinary trust property. As regards the income from such corpus 
and what tke head of a math may himself earn by way of offerings 
and gifts, he is, according to the evidence that has been given before 
us, expected to use it only for purpases connected withthe math 
and with himself as head thereof. Any ather appropriation of such. 
funds would be deemed to be improper. We cannot, therefore 
subscribe to the somewhat extreme view that a math and its endow- 
ments and income constitute the absolute personal property of the 
matadhipathi for the time being; and it is significant that exponents 
even of this extreme view have conceded before us that, where the 
circumstances require such-a step, it would be desirable to associate 
the disciples in the administration of an ill-managed instjtution. 
The math as an institution exists for the spiritual welfare of its 
disciples. The matadhipathi is an ascetic and could, ex hypothesi, 
have no interests other than those which are proper and which 
subserve the interests of his disciples. Large properties are in the 
hands of many of them and there is evidence ‘that several of them 
have mismanaged and misused the properties in their charge. These 
facts and considerations are ample justification for our declining 
to drop maths out of the Bill altogether. 

6. We recognize at the same time that the powers of the 
head of a math over math property, especially the income there- 
from, are wider than those of an ordinary trusteee and that the 
matadhipathi, by virtue of the spiritual veneration in which he is 
held by his disciples, occupies a position which entitles him to 


privileged treatment. We have therefore provided that local 
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committees shall nothing to do with maths, that, ordinarily, the head 
of a math need send only a budget and an annual account, and that 
he should maintain proper accounts and get them audited. It is 
only in cases where mismanagement is proved or where a number 
of disciples desire such a course that arrangements for greater 
control may be devised. 


7. We have decided to accord similar privileged treatment 
to certain temples which we have called ‘‘excepted- temples’? and 
which are defined in clause 5 (5) ofthe Bili. We have omitted 
the term ‘‘hereditary temples” which was used in the original Bill 
to describe temples, all or any of the trustees of which are here- 
ditary trustees. The term ‘‘excepted ‘temple” will exclude cases 
where even one of the trustees of a temple is non-hereditary. 
Even among. temples in sole charge of hereditary trustees it will 
exclude cases where the hereditary character of the trusteeship came 
into being for the first time after 1842. The year 1842 has been chosen 
as that was the year in which Government began abandoning their 
control over temples in pursuance of the orders of the Court of 
Directors directing severance of connexion with all idolatrous 
institutions. When handing over the institutions which had pre- 
viously had no hereditary trustees the Government started in 
certain cases a new line of hereditary trustees after 1842, and we 
consider that institutions in the sole charge of such trustees are 
not entitled to any privileged treatment. The ‘truseees of most - 
of the ‘‘excepted temples’? on the other hand are zamindars and 
other wealthy landholders or other persons who have made and, 
in some cases, continue to make voluntary contributions for their 
support. They take strong exception to control by local committees 
and any alienation of their sympathies is likely to affect prejudi- 
cially the pecuniary support which the temples have received and 
are receiving at their hands. 


8. To the machinery of control provided in the original Bil! 
we have by a majority decided to add a Central Board or Boards 
on the lines of the Charity Commissioners in England. A Board 
will essentially be an administrative body. The local committees 
formed under Act XX of 1863 have been left too much to them- 
selves. Their work has suffered for want of guidance, control and 
co-ordination. The Board that is proposed is intended to supply 
this want. It’will also deal directly with the maths and excepted 
temples which have been exempted from committee control. It 
will hear appeals from the decisions of committees and exercise, 
like the Board of Revenue under Madras Regulation VII of 1817, 
general superintendence over all religious endowments (clause 14). 

We think that one Board for the whole Presidency will suffice at 
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the beginning, but it is not unlikely that the volume of work 
which it will be in charge of will so grow that in the interests ot 
efficient administration more Boards than one will soon become 
necessary, each having jurisdiction over a group of districts. The 
Bill makes provision for such a contingency. 


9. The original Bill provided that trustees should get their 
accounts audited by certified auditors. Where the auditors have 
to look for payment to the persons whose accounts they audit. it 
is not possible to expect thorough independence. *We have’ there- 
fore unanimously decided in favour of audit conducted by an 


` agency appointed and controlled directly by the Government. 


x 10. The important additions and amendments we have made 
in the Bill are referred to in the following pragraphs. 


Notes on clauses.—Omitted here and inserted in their proper 
places in the commentaries. 


APPENDIX III. 
The Madras Hindu Religious Endowments (Amendment), 
Act (V of 1944)— (Extracts). 


Transitional- Provisions. 


2 


36. <All temple committees constituted or deemed to 
have been duly constituted under the pro- 

copbolition of temple visions of the said Act, whether actually 
or merely deemed to be in existence at the 

commencement of this Act, are hereby abolished with effect 


from such commencement. 


37. Any reference to a temple committee or the presi- 

i dent, vice-president or member thereof 

Construction of re- contained in any enactment in force in the 

ference aa temple Province or in any notification, order, 

scheme, rule, form or by-law made under 

any such enactment and in force in the said Province shall, 

after the commencement of this Act, be construed as a reference 
to the Assistant Commissioner concerned: 

Provided that it shall be open to the Board to direct that 

any such reference shall be construed as a reference to itself 

or to such other authority or person as may be specified by it. 
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38. (1) All costs, expenses and contributions payable 

to temple committees under sections 68 and 

Transfer of assets 69 of the said Act immediately before the 
and liabilities of temple . > 

Seon miiteas) commencement of this Act shall be payable 

3 to the Board instead, and any assessment 

or demand of such sums made before such commencement shall 

be deemed to be valid and may be continued under the said Act, 


as amended by this Act. 


(2) Subject to the provisions of sub-section (1), the 
Board may pass such orders as it thinks fit as to— 
(a) the transfer or disposal otherwise of all property, 
rights, interests and assets of whatever kind, owned by, or 
vested in, or held in trust by or for, or used, enjoyed or posses- 
sed by, any temple committee abolished by this Act; and 
(b) the transfer or discharge of the liabilities of any 
such committee. 


39. All proceedings pending before any temple com- 

mittee at the commencement of this Act 

Continuance of pro- may, in so far as they are not inconsistent 

Sah ae belorc with the provisions of the said Act as 

amended by this Act, be continued under 

the said Act as so amended, by the 

Assistant Commissioner concerned or, if the Board so directs 
in any case or class of cases, by the Board. 

40. All proceedings taken by or on behalf of, or against, 

any temple committee and pending at the- 

Continuance of pro- commencement of this Act may, thereafter, 

Sae EES by he continued by or against the Board, 

mittees. subject to the provisions of the said Act 

as amended by this Act. š 

41. Any remedy by way of application, suit or appeal 

which is provided by the said Act as 

Remedies available amended by this Act shall be available in 

ia reape Ot pending respect of proceedings under the said Act 

ii pending at the commencement of this Act 


as if the proceedings in respect of which the remedy is sought 
had been instituted after such commencement. 
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42. Any order passed, action taken or thing done by 

a temple committee before the commence- 

pe ern panes ep , ment of this Act shall, subject to the pro- 
Sihertvalid® visions of the said Act as amended by this. 
Act and to such directions as the Board 

may by general or special order give in this behalf, be deemed 
to have been taken by the Assistant Commissioner concerned 
or the Board, as the case may be, unless and until the same is 


superseded by such Assistant Commissioner or the Board. 


43. Contributions shall be levied from maths, temples 
and specific endowments for the fasli year 
mLey of pantdbutlees commencing on the ist day of July 1943 
on ist July 1943. as if the amendments made by this Act 
to section 69 had come into force on the 
Ist day of July 1943. 
44. All officers and servants of temple committees 
holding office immediately before the com- 
Officers and servants mencement of this Act shall, subject to 
sf temple committees such directions, if any, as the, Provincial 
eemed to be officers = S 
-and servants of the Government may by general or special 
Board. order give in this behalf, be deemed to 
have become officers and servants of the 
Board with effect from such commencement. 
45. If any difficulty arises in giving effect to the provi- 
sions of this Act or of the said Act as 
Power to remove amended by this Act, the Provincial 
dimou Government as occasion may require may 
by order do anything which appears to them necessary for-the 
purpose of removing the difficulty. 


APPENDIX IV. 
The Madras Hindu Religious Endowments (Amendmeni 
Act X of 1946—Exvtracts. 


TRANSITIONAL PROVISIONS. 
43. The Committee appointed under the Religious. 
Endowments Act, 1863, for the Presidency town and whether 
34 
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actually or merely deemed to be in existence at the commence- 
ment of this Act is hereby abolished with effect from such 
commencement. 

44. Any reference to the said Committee or the pre- 
sident, vice-president or member thereof contained in any 
enactment in force in the Presidency town or in any notifica- 
tion, order, scheme, rule, form or by-law made under any such 
enactment and in force in the Presidency town shall, after the 
commencement of this Act, be construed as a reference to the 
Assistant Commissioner concerned. 

Any reference to a temple committee or the president, vice- 
president or member thereof contained in any enactment in 
force in the Province or in any notification, order, scheme, 

rule, form or by-law made under any such enactment and in 
force in the said Province shall, after the commencement of 
this Act, be construed as a reference to the Assistant Com- 
missioner concerned : 


Provided that it shall be open to the Board to direct that 
any such reference shall be construed as a reference to itself or 
to such other authority or person as may be specified by it. 

45. The Board may pass such orders as it thinks fit as 
to— 

(a) the transfer or disposal otherwise of all property, 
rights, interests, and assets of whatever kind owned by, or 
vested in, or held in trust by or for, or used, enjoyed or posses- 
sed by the said Committee, and 

(b) the transfer or discharge of the liabilities of the 
said Committee. 


46. All proceedings pending before the said Com- 
mittee at the commencement of this Act may, in so far as they 
are not inconsistent with the provisions of the said Act as 
amended by this Act, be continued under the said Act as so 
amended, by the Assistant Commissioner concerned or, if the 
Board so directs in any case or class of cases, by the Board. 


47. All proceedings taken by, or on behalf of, or 
against, the said Committee and pending at the commencement 
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of this Act, may, thereafter, be continued by or against the 
Board, subject to the provisions of, and in so far as they are 
not inconsistent with, the said Act, as amended by this Act. 


48. Any order passed, action taken or thing done by the 
said Committee before the commencement of this Act, shall, 
subject to the provisions of the said Act as amended by this 
Act and to such direction as the Board may give in this behalf, 
be deemed to have been taken by. the Assistant Commissioner 
concerned or the Board, as the case may be, unless and until 


the same is superseded by such Assistant Commissioner or the 
Board. 


49. Every non-hereditary trustee of a temple in the 
Presidency town lawfully holding office on the date of the 
commencement of this Act shall be deemed to have been duly 
appointed under the said Act as amended by this Act, on such 
date but shall be entitled to hold office only for one year from ` 
such date. 


50. Contributions payable under sub-section (1) of 
section 69 of the said Act as amended by this Act, by maths, 
temples and specific endowments in the Presidency town and 
the cost of auditing payable under sub-section (2) of section 69 
of the said Act as amended by this Act by maths, temples and 
specific endowments in the Province shall be levied for the 
fasli year commencing on the Ist day of July 1945, as if this 
Act had come into force on the 1st day of July 1945. 


51. All proceedings under section 84, of the said Act. 
relating to disputes as to whether a temple is an excepted 
temple or not and pending before the Board or in Courts at the 
commencement of this Act shall stand abated and shall not be 
proceeded with. 

52. If any difficulty arises in giving effect to the pro- 
visions of this Act or of the said Act as amended by this Act, 
the Provincial Government as occasion may require may by 
order do anything which appears to them necessary for the 
purpose of removing the difficulty. 
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APPENDIX V. 
The Madras Temple entry authorisation and Indemnity 
Act, 1939.* À 


Act No. XXII or 1939. 
z [4th September, 1939. 


An Act to authorise and indemnify trustees, officers and other 
persons in respect of entry into and offer of worship in 
Hindu temples by certain classes of Hindus who by 
custom or usage are excluded from such entry and worship. 


growing volume of public 


` 


WuHue_ereEAas there has been a 
opinion demanding the removal of the disabilities imposed by 


custom and usage on certain classes of Hindus in respect of 
their entry into and offering worship in Hindu temples; 


AND WHEREAS it is just and desirable to authorize the 
trustees or other authorities in charge of such temples to 


La EEE eT 


(1) Madras Temple Entry Authorisation and Indemnity Act (XXII of 
1939)—Scope of the meaning of ‘‘charities’’ in entry 34—Provincial Legis- 
lation if covered by that entry. Entry No. 34 of List II of the seventh 
schedule to the Government of India Act, 1935, opens with the term ‘‘chari- 
ties’? "a term of very wide legal significance in the law of England, Ireland, 
Scotland and British India. A power to legislate in respect of ‘‘charities’’ 
would always clearly include power to legislate in respect of ‘‘charitable 
institutions’? and “charitable endowments.’’ Nothing can be added to the 
scope or ambit of the power to legislate in respect of ‘‘charities’’ by the 
addition of the words ‘‘charitable institutions’? and ‘‘charitable endow- 
ments.?? These additional phrases in Entry No. 34 are only illustrative 


of the directions, which the power, the really enabling power, to legislate in 
The word ‘‘charities’’ is an 


respect of charities may, amongst others, take. 
meaning apt to include all 


appropriate generic term of wide scope and 
public, secular, charitable and religious trusts and institutions recognised 


as such by British Indian Law, and a power to legislate in respect of ‘‘chari- 
ties’? will include a power to legislate in respect of all matters connected 
with religious charities and institutions. The reference to ‘ ‘religious’? 
endowments will not in the context in which it is used cut down the wide 
scope of the power of legislation conferred by: the opening word of the Entry 
any more than the addition of the words charitable institutions and, charitable 
endowments. It follows that the Madras Provincial Legislature had power 
by virtue of Entry No. 34 in List II to legislate in respect of religious 
institutions within the Province of Madras in the manner in which if pur- 
ported to legislate by the Madras Temple Entry Authorisation and Indem- 
nity Act, 1939. ‘The said Act is hence a valid enactment. 1946 F.L.J. 57 


=59 L.W. 379=(1946) 2 M.L.J. 17 (F.C.). 
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throw them open to, and permit, persons belonging to the said 
classes to enter into and offer worship in such temples, and 
that no person should suffer any civil or criminal penalty or 
disadvantage by reason of anything done in connexion with 
such entry and worship; - 


AND WHEREAS a situation has arisen in the city of Madura 
and elsewhere in the Province of Madras in which it has be- 
come necessary to indemnify and protect officers of Govern- 
ment, trustees, priests and other persons in respect of acts done, 
steps taken or alleged failure of duty on the 8th day of July, 
1939 and thereafter of the nature aforesaid; 


It is hereby enacted as follows :— 


1. (1) This Act may be called THE 
piShort title and ex- MADRAS TEMPLE ENTRY AUTHORIZATION 
AND INDEMNITY Acr, 1939. 


(2) It extends to the whole of the Province of Madras. 


2. No officer of Government, no executive authority, . 
officer or servant of any Local Board or 
Indemnification of Municipality, no trustee, officer or: other 
omom ang oe authority constituted or acting under the 
acts, etc. Madras Hindu Religious Endowments Act, 
1926, or any other law, no priest or person 
officiating as such and no person entering or offering worship 
or assisting or acting under the authority of or with the per- 
mission of such officer, servant, authority, trustee, priest or 
person officiating shall be prosecuted, sued or otherwise pro- 
ceeded against in respect of any act done or step taken or any 
alleged failure of duty on the 8th day of July 1939 or on any 
subsequent date up to the commencement of this Act, in further- 
ance of, or in connexion with, the entry into and offer of 
worship in the Sri Meenakshi Sundareswarar temple in the 
city of Madura or any other Hindu temple in the Province of 
Madras by any person belonging to classes of Hindus hitherto 
excluded by custom or usage from such entry or worship; 


and all officers, servants, authorities, trustees, priests and 
Other persons aforesaid are hereby indemnified and discharged 
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from all liability in respect of all such acts, steps and 
alleged failure of duty. ; 
3. If in the opinion of the trustee or other authority in 
charge of any Hindu temple in the Province 
eat aaa open see of Madras the worshippers of such temple 
cumstances. are. generally not opposed to the removal 
of the disability imposed by custom or 
usage on certain classes of Hindus in regard to entry into or 
offer of worship in such temple, such trustee or other authority 
may, with the approval of the Provincial Government and 
notwithstanding anything contained in the Madras Hindu 
Religious Endowments Act, 1926, or any other law, throw open 
the temple to such classes and thereafter persons belonging to 
such classes shall have the right to enter into and offer worship 
in such temple: 


Provided that in the case of the temples specified in the 
Schedule to this Act and other Hindu temples in the Province 
which have been thrown open to the classes aforesaid before the 
commencement of this Act, such approval shall not be required 
and the said temples shall be deemed to have been thrown open 
to the classes aforesaid under the provisions of this section. 


Explanation.—If more persons than one are the trustees 
or constitute the other authority in charge of the temple, a 
majority of them shall be entitled to decide and act in terms 
of this section. 


4. No person who enters or offers worship in any temple 
thrown open or deemed to be thrown open 
; under the provisions of section 3 shall by 
No actionable wrong $ A 
or offence committed reason only of such entry or worship be 

by entry or worship in s . 
Ale ONAT Open deemed to have committed any actionable 
wrong or offence or be sued or prosecuted 

therefor. 


5. No suit for damages, injunction or declaration or for 

any other relief, no prosecution for any 

epene ten fonini offence, and no application or other pro- 
action. ceeding under the Madras Hindu Reli- 


gious Endowments Act, 1926, or any other, 
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law shall be instituted in respect of any entry into or worship 
in any temple thrown open or deemed to have been thrown open 
under section 3, on the ground that such entry or worship is 
against the usage or custom which excludes certain classes of 
Hindus from such entry or worship; and no suit or other pro- 
ceeding shall be instituted in respect of such entry: or worship 
on the ground that there has been any irregularity or failure in 
complying with the provisions of section 3, without the previous 
sanction of the Provincial Government. No suit, prosecution, 
application or proceeding of the nature aforesaid instituted 
before the commencement of this Act shall be continued there- 
after without the sanction of the Provincial Government. 


6. In section 40 of the Madras Hindu Religious Endow- 

ments Act, 1926, after the words and 

on ena menti cll aed eheures “subject to the provisions of the 

tag ee Act Malabar Temple Entry Act, 1938” the 

words and figures “and the Madras Temple 

Entry Authorization and Indemnity Act, 1939” shall be 
inserted. 


SCHEDULE. 
(See proviso to section 3.) 

1. Sri Meenakshi Sundareswarar temple, Madura. 

2. Sri Kudalalagar temple, Madura. 

3. Sri Sundararajaperumal temple, Valayapatti, Melur taluk, Madura 
district. 

4. Sri Kalamegaperumal temple, Tirumohur, Madura taluk, Madura. 
district. 

5. Sri Brahadeeswarar temple, Tanjore. 

6. Sri Tirukuttalanathaswami temple, Courtallam, Tenkasi taluk, Tin- 
nevelly district. 

7. Sri Kasi Viswanathaswami temple, Tenkasi Taluk, Tinnevelly dis- 
trict. 





APPENDIX VI. 
The Malabar Temple Entry Act, 1938. 





Acr No. XX or 1938. 
[18th January, 1939. 


An Act to remove the disabilities of certain classes of Hindus 
in regard to entry into temples in the: district of Malabar. 
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Wuereas the disabilities imposed by custom and usage on 
‘certain classes of Hindus in respect of their entry into, and 
offering worship in, Hindu temples should be removed, 


AND WHEREAS, however, doubts have been entertained 
whether the trustees of such temples have the power in law to 
make any such innovation in practice, 


AND WHEREAS it is just and expedient that these doubts 
should be removed and the trustees should be empowered by 
law to extend to all classes of Hindus the right of entry into, and 
worship in, temples if the Hindus in the locality who are now 
entitled to such entry are generally in favour of such extension, 


AND WHEREAS, further, such extension. of rights and pri- 
vileges in Hindu temples to classes hitherto excluded has been 
recently ordered and peacefully brought into effect in one part 
of Kerala, and by reason of common traditions and identity of 
language, customs, forms of worship and the like, the removal 
of the disabilities aforesaid has been not only more insistently 
demanded, but also made more easy of accomplishment in the 
first instance, in another part of Kerala, 


‘It is hereby enacted as follows :— 


1. (1) This Act may be called THE 


Short title and extent. MALABAR TEMPLE Entry Acr, 1938. 


(2) It extends to the whole of the District of Malabar. 


2. In this Act, unless there is any- 
thing repugnant in the subject or context— 
(1) ‘Board’ means the Board of Commissioners con- 
stituted under section 10 of the Madras Hindu Religious 
Endowments Act, 1926, or any other authority in which the ~ 
powers and functions of the said Board in respect of a temple 
may for the time being be vested; 

(2) ‘excluded class’ means any caste or class of the Hindu 
community which, by reason of any established usage or custom, 
is excluded from entering the temple concerned, or which, 
though admitted into the precincts of the temple, is not allowed 
entry into any part of the temple where the bulk of the wor- 
shippers are allowed: She 


Definitions. 
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(3) ‘prescribed’ means prescribed by rules made under” 
section 9; 

(4) ‘temple’ means a place, by whatever designation 
known, which is used as a place of public worship by the Hindu 
community generally except excluded classes and which was at 
at any time assessed to contribution under section 69 of the 
Madras Hindu Religious Endowments Act, 1926, on an annual 
income of not less than Rs. 5,000; and in any context with 
reference to entry shall mean every part of the temple which 
is open to the bulk of the worshippers: 


Provided that any temple which has been before the Ist 
of April 1938 declared by final decree or order of a competent 
court to be private property or accepted by the Board to be 
private property shall not be a temple for the purposes of this 
Act: 

Provided further that any temple in respect of which a 
question as to whether it is private property has been already 
raised in a suit in a court of law or in an application before the 
Board registered before the 1st of April 1938, the temple shall 
not be deemed to be a temple for the purposes of this Act until 
the final decision in such a proceeding, and thereafter it shall 
not be, or shall-be, a temple for the said purposes according as 
the final decision declares or accepts the temple to be private 
property or not. 


(5) ‘trustee’ means a person by whatever designation 
known, in whom the administration of a temple is vested, 
whether in a hereditary capacity or not; 


(6) ‘voters’ means the Hindu voters, other than those 
belonging to excluded classes, on the electoral roll of the 
Madras Legislative Assembly for the time being in force 
relating to the general constituency of the revenue taluk in 
which the temple is situated including the municipal areas 
therein, who are included in a list prepared . under the rules 
made under section 9; and 

(7) ‘worship’ means such religious service as the bulk 
of the worshippers participate in, in accordance with the pro- 
visions of such regulations as may be made by the trustees for 

35 
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the maintenance of order and cleanliness and the due observance 
of the religious rites and ceremonies performed in the temple. 


3. (1) On receipt by the trustees of a temple of a re- 
quisition in writing signed by not less than 
Requisition to trus- fifty voters requesting them to throw open 
tees to throw open : x 
temples to excluded the temple to persons belonging to exclu- 
classes. ded classes, the trustees shall forward the 
requisition to the Provincial Government and the Provincial 
Government shall thereupon direct the trustees to refer the 
matter to the voters and ascertain their opinion by votes taken 
by the prescribed method : 

Provided that if the Provincial Government are of 
opinion that the requisition is not made for the furtherance of 
the objects of this Act, they may direct that no action be taken 
thereon. 

(2) Where on such reference the result is found by a 
majority of the votes to be in favour of throwing the temple 
open to persons belonging to excluded classes, the trustees 
shall publish in the prescribed manner an order to the effect 
that the temple shall thereafter be open to persons belonging 
to excluded classes. 


4. (1) Notwithstanding any law, custom or usage to the 
contrary, it shall be open to the trustees of 

_ Power of trustees to a temple to publish in the prescribed man- 
‘te TONERE AR La pe ner a notice. to the effect that they propose 
to excluded classes. to make an order throwing the temple open 
to persons belonging to excluded classes. 

Such notice shall also state that objections to the proposal may 
be preferred to the trustees at any time within one month from 


the date of the publication of the notice. 


(2) If within one month from the date of the publi- 
cation of the notice referred to in sub-section (1), written 
objections. to the proposal are preferred by not less than fifty 
voters, the same shall be forwarded to the Provincial Govern- 
ment, and thereafter, on a direction from them, the question 
whether the temple shall or shall not be thrown open to persons 
belonging to excluded classes shall be referred for the opinion 
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of the voters as if a requisition had been received under sub- 
section (1) of section 3. i E 


(3) If in any case where action under sub-section (1) 
is taken by the trustees, no objection as specified in sub-section 
(2) is preferred, or if on a reference made under sub-section 
(2), the result is found to be in favour of throwing the temple 
open to persons belonging to excluded classes, the trustees shall 
publish in the prescribed manner an order to the effect that the 
temple shall thereafter be open to persons belonging to excluded 
classes. 

5. The Provincial Government may, at any time, before 
the results of any reference to the voters are announced, order 
that all further action in respect of such reference shall be 
suspended and upon such order all previous proceedings relat- 
ing thereto shall be deemed to have been cancelled. 

6. Where on a reference made to the voters under sub- 

section (1) of section 3 or sub-section (2) 
Power of trusteesto Of section 4 the result is found to be in 
throw open templesto favour of throwing a temple -open to 
excluded classes with- 5 
out reference to voters persons belonging to excluded classes, the 
in certain cases. trustees of any other temple situated in 
the same revenue taluk, within two years 
from the date of such reference,.may of their own motion and 
shall on receipt of a requisition in writing signed by not less 
than fifty voters, publish in the prescribed manner an order to 
the effect that the temple shall be open to persons belonging 
to excluded classes. 


7. Where an order has been published under sub-section 

(2) of section 3, or sub-section (3) of 

Effect of orderunder section 4, or section 6, it shall be lawful, 
section 3 (2), 4 (3)0r & notwithstanding any custom or usage to 
the contrary, for any person belonging to excluded classes to 
enter the temple concerned and participate in worship therein. 
8. Where on a reference made to the voters under sub- 

i section (1) of section 3 or sub-section (2) 

noes be canis tex. of section 4, the result is found to be against 
tain cases. throwing the temple open to persons be- 
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longing to excluded classes, no further proceedings shall be 
taken either under sub-section (1) of section 3 or under sub- 
section (1) of section 4 for a period of two years from the date 
of such reference in respect of such temple or any other temple 
in the same revenue taluk. 


9. (1) The Provincial Government 
Rules. may make rules for the purposes of carry- 
ing into effect the provisions of this Act. 


(2) Without prejudice to the generality of the fore- 
going power the Provincial Government may make rules— 


(a) with reference to all matters allowed to be pres- 
cribed by this Act; 


(b) as to the form and presentation of the requisitions 
and objections referred to in sub-section (1) of section 3, 
section 4 and section 6; 


(c) as to the publication of orders and notices by 
trustees; 


(d) as to the method by which the opinion of the voters 
shall be ascertained; 


(e) as to the preparation and publication of lists of 
voters, and the decision of all disputes which may arise in 
connexion therewith; and 


(f) as to the decision of all disputes which may arise 
in respect of requisitions and objections from voters under 
sections 3, 4 and 6 or in respect of references to voters under 
sections 3 and 4 and the ascertainment and publication of the 
results of such references. 


(3) All rules made under this section shall be published 
in the official gazette and on such publication shall have effect 
as if enacted in this Act. 


10. If any diffculty arises in giving effect to the pro- 
; visions of this Act the Provincial Govern- 
power to remove ment, as occasion requires, may order the 
difficulties. f } s 
doing of anything necessary for te pur: 

pose of removing the difficulty. 
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11. (1) If any question arises as to whether a place is 

or is not a temple as defined in this Act 

pares to decidedis- the question shall be referred for the 

3 decision of the Provincial Government 
and their decision shall be final. . 

(2) The Provincial Government shall have power to 
exempt from the provisions of this Act such institutions as, 
in their opinion, are in the nature of family temples and may 
be exempted without prejudice to the objects of this Act. 


12. In section 40 of the Madras Hindu Religious 
Endowments Act, 1926, the words and 
Amendment o ms : . 
section 40, Madras Act figures “Subject to the provisions of the 
11 of 1927. Malabar Temple Entry Act, 1938,” shall 
be inserted at the commencement. 





APPENDIX VII. 
The Tirumalai-Tirupati Devasthanams Act (XIX of 1933). 
[AmENDED By Mapras Act XII or 1939.] 


[2nd May, 1933 and 26th May, 1933.] 


An Act to provide for the better administration and governance 
of the Tirumalai-Tirupati Devasthanams. 


WHueEREAs it is expedient to provide for the better adminis- 
tration and governance of the Tirumalai-Tirupati Devasthanams 
and for the proper utilization of the funds of the said Devas- 
thanams not required for the usual and ordinary purposes 
thereof; 


AND WHEREAS the previous sanction of the Governor- 
General has been obtained to the passing of this Act; 


It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 
1. (1) This Act may be called THE 
Short title, exentand TIRUMALAI-TIRUPATI . DEVASTHANAMS 
commencement. ACT,: 1932. 
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(2) It applies to *[the Tirumalai Hills area as notified 
by the Provincial Government in the Official Gazette, from 
time to time], the temples specified in Schedule I and the endow- 
ments thereof, and the educational institutions specified in 
Schedule II. 

(3) It shall come into force on such date as the Pro- 
vincial Government may, by notification in the Official Gazette, 
appoint. 


2. (1) On the coming into force of 
this Act— 


(a) the arrangement made by the Provincial Govern- 
ment in 1843 for the management of the Tirumalai-Tirupati 
Devasthanams and the scheme settled -by the Privy Council in 
Appeal No. 6 of 1906, together with the rules framed there- 
under, shall cease to be operative; and 


Repeals. 


(b) the provisions of the Madras Hindu Religious 
Endowments Act, 1926, except section 44-A shall cease to 
apply to the said Devasthanams. 


(2) The Tirupati Devasthanam Schools Act, 1914, is 
hereby repealed. 
A a 3. [Omitted by Adaptation of Indian 
Advocate-General. Laws Order in Council, 1937] 2 
4. In this Act, unless there is any- 
thing repugnant in the subject or context, 
(i) “Board” means the Board constituted under section 
10 of the Madras Hindu Religious Endowments Act, 1926, 
and having territorial jurisdiction over the revenue district 
of Chittoor; 
(ii) “Commissioner” means the Commissioner of the 
Tirumalai-Tirupati Devasthanam appointed under section 18; 
(iii) “Committee” means the Tirumalai-Tirupati Devas- 
thanams Committee constituted under Chapter II; 
(iv) “Court” means the principal civil Court exercising 
ordinary original civil jurisdiction over Tirumalai and Tirupati; 
a a ee E na e a 


Definitions. 





(1) Inserted by Madras Act (XII of 1939). 
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(v) “Devasthanams” or “Tirumalai-Tirupati Devas- 
thanams” means the temples specified in Schedule I and the 
endowments thereof and shall include the educational institu- - 
tions referred to in Schedule II; 

(vi) “Endowment” means all property belonging to, 
given or endowed for the support of the devasthanams or for 
the performance of any service or charity connected therewith, 
and includes the temples and any offerings made to the idols 
therein ; 

(vii) “Hereditary officer” means the holder of an office 
in the devasthanams, succession to which devolves by here- 
ditary right or is otherwise regulated by usage; 

(viii) “Mahant? means the head for the time being of 
the Hathiramji Math situated in Tirupati; 

(ix) “Person having interest” means a person who is 
entitled to attend at the performance of worship or service in 
any temple and includes the Board, the Committee, and the 
‘Commissioner ; 

(x) “Prescribed” means prescribed by rules made by the 
[Provincial Government] under this Act; 

(xi) “Specific endowment” means any property endow- 
ed or money invested for the performance of any particular 
service or of any particular charity connected with the devas- 
thanams; - 

(xii) “Temple” means any religious institution specified 
in Schedule I together with the appurtenances thereto; *[“and 

(xiii) ‘Tirumalai Hills area’ means the area notified as 
such under sub-section (2) of section 1.”] 


5 CHAPTER II. 
THE COMMITTEE. 


5. The administration of the devasthanams shall vest in 

a committee called the Tirumalai-Tirupati 

Adminittration of Devasthanams Committee, which shall be a 
devasthanams to vest : i 
autconmmmittee! body corporate, having perpetual succes 
sion and a common seal, and shall sue and 


be sued by the said name. 
(1) Inserted by Madras Act (XII of 1939). 
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: (2) It applies to *[the Tirumalai Hills area as notified 
by the Provincial Government in the Official Gazette, from 
time to time], the temples specified in Schedule I and the endow- 
ments thereof, and the educational institutions specified in 
Schedule II. 

(3) It shall come into force on such date as the Pro- 
vincial Government may, by notification in the Official Gazette, 
appoint. 


2. (1) On the coming into force of 


Repeal; this Act— 


(a) the arrangement made by the Provincial Govern- 
ment in 1843 for the management of the Tirumalai-Tirupati 
Devasthanams and the scheme settled -by the Privy Council in 
Appeal No. 6 of 1906, together with the rules framed there- 
under, shall cease to be operative; and 


(b) the provisions of the Madras Hindu Religious 
Endowments Act, 1926, except section 44-A shall cease to 
apply to the said Devasthanams. 


(2) The Tirupati Devasthanam Schools Act, 1914, is 
hereby repealed. 


in GEE Se [Omitted by Adaptation of Indian 
Advocate-General. Laws Order in Council, 1937]. 


4. In this Act, unless there is any- 
thing repugnant in the subject or context, 
(i) “Board” means the Board constituted under section 
10 of the Madras Hindu Religious Endowments Act, 1926, 
and having territorial jurisdiction over the revenue district 
~ of Chittoor; 
(ii) “Commissioner” means the Commissioner of the 
Tirumalai-Tirupati Devasthanam appointed under section 18; 
(iit) “Committee” means the Tirumalai-Tirupati Devas- 
thanams Committee constituted under Chapter II; 
(iv) “Court” means the principal civil Court exercising 
ordinary original civil jurisdiction over Tirumalai and Tirupati; 
A RS A O T 


Definitions. 








(1) Inserted by Madras Act (XII of 1939). 
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(v) “Devasthanams” or “Tirumalai-Tirupati Devas- 
thanams” means the temples specified in Schedule I and the 
endowments thereof and shall include the educational institu- - 
tions referred to in Schedule II; 

(vi) “Endowment” means all property belonging to, 
given or endowed for the support of the devasthanams or for 
the performance of any service or charity connected therewith, 
and includes the temples and any offerings made to the idols 
therein ; 

(vii) “Hereditary officer” means the holder of an office 
jn the devasthanams, succession to which devolves by here- 
ditary right or is otherwise regulated by usage; 

viii) “Mahant? means the head for the time being of 
the Hathiramji Math situated in Tirupati; 

(ix) “Person having interest’ means a person who is 
entitled to attend at the performance of worship or service in 
any temple and includes the Board, the Committee, and the 
‘Commissioner ; 

(x) “Prescribed” means prescribed by rules made by the 
[Provincial Government] under this Act; 

(xi) “Specific endowment” means any property endow- 
ed or money invested for the performance of any particular 
service or of any particular charity connected with the devas- 
thanams; 

(xii) “Temple” means any religious institution specified 
in Schedule I together with the appurtenances thereto; *[“and 

(xiii) ‘Tirumalai Hills area’ means the area notified as 
such under sub-section (2) of section 1.”] 


CHAPTER II. 
THE COMMITTEE. 


` 


5. The administration of the devasthanams shall vest in 

a committee called the Tirumalai-Tirupati 

Adminittration of Devasthanams Committee, which shall be a 
devasthanams to vest body corporate, having perpetual succes- 
sion and a common seal, and shall sue and 


be sued by the said name. 
(1) Inserted by Madras Act (XII of 1939). 
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6. (1) The committee, shall consist 
Constitution of the Of seven members appointed by the [Pro- 
committee, vincial Government] of whom the Mahant, 
if willing to serve, shall be one. 
(2) Every member shall hold office for a period of three 
years from the date in which his appointment is notified in the 
Official Gazette . 


7. No person shall be eligible for ap- 
eure tee for pointment as a member of the committee, 
PoE CTEUe: if such person is not a Hindu, or if he 


(i) is of unsound mind, a deaf-mute or suffering from 
leprosy; or 

(ii) is an undischarged insolvent; or 

(iii) is an office-holder or a servant of the devasthanams 
or is in receipt of any emolument or perquisite from the devas- 
thanams; or 

(iv) is interested in a subsisting contract for making any 
supplies to or executing any work on behalf of the devasthanams; 
or 

(v) is employed as a legal practitioner on behalf of the 
devasthanams or as legal practitioner against the devasthanams: 

Provided that the disqualification specified in clause (iii) 


shall not apply to the Jiyengars or the Acharyapurushas of the 
devasthanams. 


8. Any member of the committee including the Mahant 

may express his inability to serve as a 

Relinquishment of member, or resign his office as a member, 

pois by member by giving a notice in writing to the Com- 

mission and on such expression of inability or résignation, his 
office shall become vacant. 


9. If in the opinion of the [Provincial Government] any 
member of the committee including the 

Provincial Govern- Mahant has failed or is unable to attend 
eases declare office to the duties of his office for a period of 
three months, or if he becomes disqualified 

for any of the reasons mentioned in section 7, or if he is absent 
from the meetings of the committee for six consecutive months. 
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or if three consecutive meetings are not held within that period, 
from three consecutive meetings of the committee, whichever 
covers a longer period, the [Provincial Government] shall, by 
notification in the Official Gasette, declare that his office has 
become vacant. 


10. Any person ceasing to be a 

Eligibility of persons Member shall, unless disqualified under 

for fresh appointment. section 7, be eligible for fresh appoint- 
ment. i 


11. (1) If in the opinion of the [Provincial Govern- 
Dison nq ment], a committee is not competent to 
reconstitution of com- perform, or persistently makes default in 
miee: performing, the duties imposed on it under 
this Act, or exceeds or abuses its powers, the [Provincial 
Government] may, on the recommendation of the Board, by 
notification, dissolve the committee and direct the immediate 
reconstitution of another committee in accordance with the pro- 
visions of this Act. 


(2) Before issuing a notification under sub-section (1), 
the [Provincial Government] shall communicate to the committee 
the grounds on which they propose to do so, fix a reasonable time 
for the committee to show cause against the proposal, and 
consider its explanation or objections, if any. 


(3) Where a committee is dissolved or superseded under 
this section, the Commissioner shall, until the constitution of 
another committee, have power to exercise the powers and per- 
form the functions of the committee. 


12. The quorum for a meeting of 


Quorum, the committee shall be three. 


13. The members of the committee shall elect a Pre- 
President of commit- Sident from among themselves, provided 
tee. that until the expiration of three ycars 
from the date of the coming into force of this Act, the Mahant, 
if he is a member of the committee and willing to act as Pre- 
sident, shall be the President. 


36 
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14. Every meeting of the committee 

Presidency at meet- Shall be presided over by the President; 

ings of commitce. and in his absence by a member chosen by 
the meeting to preside for the occasion. 


15. Questions arising at a meeting of the committee 

r E TEA shall be decided by a mojority of the votes 

at meetings. of the members present thereat and in 

every case of equality of votes, the Pre- 

sident or the person presiding shall have and exercise a casting 
vote. 


16. No member of the committee shall receive or be 
paid any salary or other remuneration from 

_ No member to rece- the funds of the devasthanams except 
weorbepaid remune- Such travelling or halting allowances as 


may be prescribed. 


17. Subject to the provisions of this Act and the rules 
made thereunder, the committee shall 
manage the properties and affairs of the 
devasthanams and arrange for the conduct of the daily worship 
and ceremonies and of the festivals in every temple according 
to its usage. 


Duties of committee, 


CHAPTER III. 


THE COMMISSIONER AND ESTABLISHMENT. 


18. (1) The [Provincial Government] shall appoint a 
Commissioner who, unless sooner removed 
by them for sufficient cause, shall hold 
office for a period of three years. An outgoing Commissioner 
shall be eligible for re-appointment. 


Commissioner. 


(2) When any temporary vacancy occurs in the office of 
Commissioner, the [Provincial Government] may fill up the 
vacancy. 


Commissioner to be 18-A. The Commissioner shall be a 
a Hindu. person professing the Hindu religion. 
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19. (1) The Commissioner shall be a whole-time officer 
Conditions of service Of the devasthanams and shall not under- 
and pay of Commis- take any work unconnected with his office 
Tone without the permission of the committee. 


(2) The Commissioner shall be paid out of the funds of 
the devasthanams such salary not exceeding Rs. 1,200 per 
mensem as may, from time to time, be fixed by the [Provincial 
Government] . 


(3) If the Commissioner is a civil or military officer in 
the service of the Government, the devasthanams shall [make 
such contribution to the leave allowances, pension and provident 
fund of the Commissioner as may be required, by the conditions 
of his service under the Crown, to be made by him or on his 
behalf]. 


2o. (1) The Commissioner shall 

Powers and dutiesof perform the duties and exercise the powers 

‘Commissioner. specified by sections 21 to 26 and section 
38. 


(2) He shall be the chief executive officer of the devas- 
thanams and shall, subject to the control of the committee, have 
general power to carry out the other provisions of this Act. 


21. The Commissioner shall be responsible for the cus: 

tody of all records and properties of the 

F Custody of records devasthanams, and shall arrange- for the 

and properties. proper collection of the offerings made in 
the temples. 


22. (1) The Commissioner shall 
_ Powers of Commis- have power to lease out for a period not 
sioherito: lease, (cic. exceeding one year the lands and buildings 
of the devasthanams, which are ordinarily leased out. 


(2) He shall have power to call for tenders for works 
or supplies and accept such tenders when the amount or value 
thereof does not exceed Rs. 5,000. 


ee ee s 


(1) Substituted by the Government of India (Adaptation of Indian Lawa 
Order) in Council, 1937. 
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23. The Commissioner may, in cases of emergency, 
direct the execution of any work or the 
Extraordinary powers doing of any act, which is not provided 
oh Gio (opiared oie: for in the budget for the year and the 
iminediate execution or the doing of which is, in his opinion, 
necessary for the preservation of the properties of the devas- 
thanams or for the service or safety of the pilgrims resorting to 
the devasthanams; and may direct that the expenses of executing 
such work or doing the act shall be paid from the funds of the 
devasthanams. The Commissioner shall forthwith report to 
the Committee the action taken under this section and the reasons 
therefor. 


24. (1) After the appointment of the first Commissioner, 
Establishment he shall, as soon as may be, prepare and 
Schedules submit to the committee a schedule setting 
forth the designations and grades of the officers and servants 
who should, in his opinion, constitute the establishment of the 
devasthanams and embody his proposals with regard to the 
salaries and allowances payable to them; and such schedule shall 
come into force, on approval by the committee. 


(2) No change shall be effected in such schedule except 
at the instance of the Commissioner and with the sanction of the 
committee. 


(3) The creation of any new appointment carrying a 
salary of not less than Rs. 200 per mensem shall be subject to 
the previous sanction of the Board. 


25. The Commissioner shall have power to appoint all 
officers and servants of the devasthanams 
Appointment of whose salary is below Rs. 200 per mensem, 
officers and servants. = ot being hereditary officers or holders of 
offices to which hereditary officers have power to appoint. 
The committee shall have power to appoint other officer and 
servants of the devasthanams not being hereditary officers or 
holders of offices to which hereditary officers have power to 
appoint: 


' Provided that the Commissioner may make temporary 
provision when necessary for the carrying on of the duties of a 
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vacant hereditary office or office to which a hereditary officer has 
power to appoint and report the matter to the committee at its 
next meeting. 


26. (1) The Commissioner may fine, reduce, suspend, 

remove or dismiss any non-hereditary officer 

Punishment of officers Or servant of the devasthanams whom he is 

aodiscryanis: competent to appoint, for neglect of duty, 
breach of discipline, carelessness or other misconduct. 


(2) The orders of the Commissioner fining an officer or 
servant drawing a salary not exceeding Rs. 25 per mensem shall 
be final. Against any other order of punishment by the 
Commissioner, there shall be an appeal to the committee whose 
decisions thereon shall be final. 


(3) The Commissioner may, if he has reason to believe 
that any officer or servant not being an officer or servant referred 
to in sub-section (1) has been guilty of neglect of duty, breach 
of discipline, carelessness or other misconduct, suspend such 
officer or servant pending the orders of the committee. The 
Commissioner shall report the fact of such suspension with the 
reasons therefor to the committee at its next meeting. 


(4) The committee may fine, reduce, suspend, remove or 
dismiss any officer or servant appointed by itself and any here- 
ditary office-holder or servant of the devasthanams, for neglect 
of duty, breach of discipline, carelessness or other misconduct. 
The order of the committee shall be subject to an appeal to the 
Board. Subject to the result of such appeal, if any, the order 
of the committee shall be final. The order of the Board on any 
such appeal shall be final. 


27. Subject to the provisions of this Act, the com- 
mittee may make regulations regarding the 
methods of recruitment, conditions of 
service, pay and allowances, discipline and conduct of the officers 
and servants constituting the establishment of the devasthanams. 


Regulations. 
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CHAPTER IV. 
Apvisory CouNCcILs. 

Saale a 28. (1) There shall be constituted— 
(i) an advisory council consisting of the representatives 
of the jiyengars, the archakas, the acharyapurushas and other 
mirasidars of the devasthanams for the purpose of advising the 
committee in the administration of the religious affairs of the 

devasthanams; and 
(ii) another advisory council consisting of the representa- 
tives of the ryots of the devasthanams for the purpose of ad- 
vising the committee in the management of the estates of the 

devasthanams. 

(2) These advisory councils shall be constituted in the 

manner prescribed. 
29. The [Provincial Government] may make rules 
; regarding the appointment of a chairman 

Rules for appoint- 5 . 

ment ofChairman Ad- for each of the said councils, for the con- 
visory Councils, duct of business at meetings thereof, and 
the subjects on which the advice of these councils may be taken. 


CHAPTER V. 
THE Boarp. 


30. The Board shall have power to call for all such 
mi pala TRN information and accounts as may in its 
call for information Opinion be necessary for reasonably satis- 
and accounts, fying itself that the devasthanams are 
properly maintained, the endowments thereof are properly ad- 
ministered and their funds duly appropriated to the purposes for 
which they were founded or exist; and the Commissioner or the 
committee shall, on such requisition, furnish such information 
and accounts to thè Board. - 
31. The [Provincial Government] shall annually 
2 appoint an auditor to audit the accounts 
Audito of the devasthanams and fix the remunera- 


tion which shall be paid to such auditor from the funds thereof. 
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The auditor shall send a copy of his report to the [Provincial 


Government] who may pass such orders thereon as they deem 
fit. 


32. Within three months after the close of each fasli 
Administration Re- year, the committee shall submit to the 
pora Board a report of the administration of 
the affairs of the devasthanams during the fasli in such form as. 
the [Provincial Government] may fix. The Board shall review 
the report and submit a copy of the same to the [Provincial 
Government] with its remarks thereon. 


33. The Board may make by-laws. 
as to— 
(i) the maintenance of the records, accounts of receipts 
and expenditure and registers relating to the devasthanams; 


Bye-laws. 


(ii) the custody of the records and documents of the 
devasthanams; and 


(iii) the investment of the funds of the devasthanams. 


34. The President of the Board or any Commissioner 
of the Board deputed by him in this behalf 
Inspection of pro- F z 

perties, etc. belonging may inspect any movable or immovable 
COC Ee property belonging to, and all records, 
correspondence, plans, accounts and other documents relating to- 
the devasthanams. All officers and servants of the devasthanams. 

shall afford necessary facilities for such inspection. 


35. The committee shall annually pay to the Board out 

of the funds of the devasthanams, a con- 

Annual contribution tribution equivalent to one and a half per 
to the Board. centum of their income calculated in such 
manner as may be prescribed. If the amount of contribution 
demanded by the Board is not paid within the time prescribed, it 
shall, on the application of the President of the Board, be 
recovered by the Collector of the Chittoor district as if it were 
an arrear of land revenue and paid over to the said President of 
the Board. 1 
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[CHAPTER V-A. 
SANITARY CONTROL, ETC., OF THE TIRUMALAI HILLS AREA. 


35-A. The Provincial Government may, by notification 
in the Official Gazette, direct that the pro- 
Madras Act XIV of Visions of the Madras Local Boards Act, 
2a ee rela Gar tS pubis 1920, or of any other enactment for the 
health to apply to Tiru- time being in force in the Province of 
aren pecan Madras and relating to public health, shall 
cations and restrictions. apply to the Tirumalai Hills area only to 
such extent and subject to such modi- 
fications and restrictions as may be specified in the notification. 
In particular, the notification may authorize the Commissioner, 
in the Tirumalai Hills area, to perform the duties and exercise 
the powers assigned to a panchayat and its president or to any 
other authority or officer under the provisions so applied, subject 
to such control as may be specified in the notification. ] 


CHAPTER VI. 
UTILIZATION oF FUNDS. 


; 36. The funds of the devasthanams 

Purposes for which ees 
funds of devasthanams may be utilized for all or any of the 
may be utilized. following purposes :— 

(i) the administration and management of the devas- 
thanams and the maintenance of the educational institutions 
referred to in Schedule II; 

(ii) the foundation and maintenance of hospitals and 
dispensaries for the relief of the pilgrims and worshippers 
visiting the temples; 

(iii) the construction and maintenance of choultries and 
rest-houses for the use and accommodation of all classes of 
pilgrims; 
(iv) the provision of water-supply and other sanitary 
arrangements to the pilgrims; 

2[ (v) the establishment and maintenance of a veterinary 
hospital for the animals of the devasthasams; 

(1) After Chapter V, new Chapter V-A, inserted by Madras Act XII 
of 1939. ` 


: (2) In S. 36, Clauses (v) and (vi) renumbered as Clauses (vii) and (viii) 
respectively and after clause (iv), clauses (v) and (vi) inserted by Ibid. 
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(vi) the acquisition of any lands or other immovable pro- 
perty, which is authorized by the Provincial Government;] 


(vii) the construction and maintenance of roads and 
communications and the lighting thereof for the convenience of 
the pilgrims and worshippers; and 


(viii) the training of archakas to perform the religious 
worship and ceremonies in the devasthanams, and the training of 
Adhyapakas and Vedaparayanikas. 


37. (1) The committee may, without prejudice to the 
Utilization of sur- purposes referred to in-section 36 and 
plus funds. with the previous sanction of the Board, 
order that the surplus funds of the devasthanams be utilized for— 


(i) the establishment of a university or college in which 
special provision is made for the study of Hindu religion, 
philosophy and sastras and for promoting the cultivation of 
Indian arts and architecture; 


(ii) promoting the study of Sanskrit and the Indian 
vernaculars; 7[*]; 


1[ (iii) the establishment and maintenance of a hospital 
for the benefit of Hindus generally; 

(iv) the establishment and maintenance of an asylum 
for Hindu lepers; 

(v) the construction and maintenance of a poor home 
for destitute persons professing the Hindu religion who are 
physically disabled and helpless; and] 


(vi) any charitable, religious or educational purpose not 
inconsistent with the objects of the devasthanams. 


(2) The committee may, with the previous sanction of 
the Board, modify or cancel any order passed under sub-section 
(1). 

(3) The order of the committee under sub-section (1) or 
sub-section (2) shall be published -in the prescribed manner. 





(1) In sub-see. (1) of..S8..37, the word ‘‘and’?’ at the end of clause 
(it) omitted; clause (iii) renumbered as clause (vi); and after clause (ii) 
new clauses X iii) to (v) inserted by Madras Act XII of 1939. > Tet 

37 
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(4). Any- person having interest may, within six months 
of the date of such publication, institute a suit in the court to 
modify or set aside such order. Subject to the result of such 
suit, the order of the committee shall be final. ` ; 


(5) Any decision of the court under sub-section (4) may, 
at any. time, for sufficient cause, be modified or cancelled by the 
court on the application of the committee. - 


CHAPTER VII. 
GENERAL. 


38. (1) The commissioner shall, in every fasli year, 

prepare in the prescribed form, a budget 

Bunget: estimate of the receipts and expenditure 

of the devasthanams for the following fasli year, and place it 

before the committee which may approve it without modification 
or with such modifications as it deems fit. 

(2) A copy of the budget as passed by the committee shall 

be sent to the Board before the end of May of the year previous 
to that for which the budget is prepared. 


39. (1) The Board shall satisfy 

me fe aprons itself that adequate provision has been 
for working balance, made in the budget fo the prescribed 
Ste: í working balance and for meeting all the 


' liabilities of the devasthanams. 

(2) Where such adequate provision has not been made 
in the budget, the Board shall order such provision to be made 
and amend the budget accordingly. : 

, 40. The committee may delegate 


Delegation ofpowers to the Commissioner such of its’ powers, 
fo) Commissioner: duties or functions as may be prescribed. 


41. No sale or’ mortgage and no lease for more than 

five years of any immovable property be- 

Alienation of im- longing to or in the possession of the 
movable property. devasthanams shall be made by the com- 


mittee except with the sanction of the Board. 
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42. - (1) The [Provincial Government] may, make rules 
Ruas ttt to carry out all or any of the purposes of 
this Act, not inconsistent therewith. 
(2) In particular, and without prejudice to the generality 
of the foregoing power, they -shall have power to make rules 
with reference to— 


(a) all matters expressly required or allowed by this Act 
to be prescribed ; 

(b) the grant of leave and leave allowances to and pay- 
ment of contributions towards the pension of the Commissioner : 

(c) the grant of travelling and halting allowances to the 
Commissioner ; 

(d) the grant of travelling and halting allowances to the 
members of the committee and advisory councils; 

(e) the preparation of the budget estimates for the 
devasthanams; 

(f) the preparation and sanction of the estimates, and 
acceptance of tenders, in respect of public works and for supplies; 

(g) the convening of meetings and the transactions of 
business of the committee and of the advisory councils; 

(h) the audit of the accounts of the devasthanams and 
the particulars to be mentioned in the audit report; and 

(i) the recovery of amounts payable to auditors appoint- 
ed by the [Provincial Government] . 


43. Save as otherwise expressly provided in or under 

this Act, nothing herein contained shall 

Saving of establish- ‘affect any established usage of any temple 

ed usages and customs. or the rights, honours, emoluments, and 

perquisites to which any person. may, by custom or otherwise, 
be entitled in such temple. 


44.. (1) The Board or any other 
Suits. | ` person having interest may institute a suit 
i in the court to obtain a decree— 
(a) vesting any property in the committee; or - 


(b) declaring what portion of an endowment or of the 
interest therein shall be allocated to any particular object, or 
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(c) removing any member of the Committee -or the 
trustee of a specific endowment, and directing the appointment of 
a new member of the Committee or a new trustee for the 
specific endowment, or 


(d) directing accounts and enquiries, or 


(e) granting such further or other relief as the nature 
of the case may require. 
; (2) Sections 92 and 93 and Rule 8 of Order I of the 
First Schedule to the Code of Civil Procedure, 1908, shall have 
no application to any suit claiming any relief in respect of the 
administration or management of the devasthanams and no suit 
in respect of such administration or management shall be insti- 
tuted except as provided by this Act. 


; 45. (1) The committee shall be 

Committee to be in entitled to take and be in possession of all 

erates the institutions, properties, jewels, records, 
and documents of the devasthanams. 


(2) If in obtaining such possession, the committee is 
resisted or obstructed by any person, it may make an application 
to the Court complaining of such resistance or obstruction, and 
the Court shall unless it is satisfied that the resistance or 
obstruction was occasioned by any person claiming in good 
faith to be in possession on his own account or by virtue of some 
right independent of that of the devasthanams, make an order 
that the committee be put into possession. Such order shall, 
subject to the result of any suit which may be filed to establish 

the right to the possession of the property, be final. 
46. The costs, charges and expenses of, and incidental 


‘ to, any suit, application or appeal under 
en clint ar this Act shall be in the discretion of the 


Court, which may direct the whole or any part of such costs, 
charges and expenses to be met from the funds of the devas- 
thanams, or to be borne and paid in such manner and by such 
persons as it thinks fit: 

_ Provided that all costs and expenses incurred by the 
Board or the committee in connexion with any legal proceedings 
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required in the interests of the devasthanams shall be payable 
out of the funds of the devasthanams. 


47. The trustee of a specific endowment attached to any 
temple shall perform the service or charitv 
Duties of trustee o  lierein subject to the general superintend- 
Specific endowment. H 
ence of the committee and such orders as 
it may issue. Such trustee shall be in stich possession of the 
endowment as he may be entitled to and shall also maintain and- 
submit to the Commissioner such accounts, registers and returns 
as the committee may require. The accounts of a specific 
endowment shall be annually audited by an auditor appointed 
by the committee. He shall be paid such remuneration from the 
funds of such endowment as the committee may fix. 


48. If any difficulty arises in giving effect to the pro- 
Removal of difficule Visions of this Act, the [Provincial Govern- 
ES ment], as occasion may require, may, by 
order, do anything not inconsistent with this Act, which appears 
to them necessary for the purpose of removing the difficulty. 


49. (1) No act or proceeding of the Board or com- 
mittee or of any person acting as Presi- 
Acts of Board, etc., dent or Commissioner of the Board or as 
not to be invalidated : 7 ; 
by informality, etc. President or member of the’ committee 
shall be deemed to be invalid by reason 
only of a defect in the establishment or constitution of the Board 
or committee or on the ground that any member of the Board 
or committee was not entitled to hold or continue in such office, by 
reason of any disqualification or by reason of any irregularity 
or illegality in his appointment or by reason of such act having 
been done or proceeding taken during the period of any vacancy 
in the office of President or Commissioner of the Board or 
of President or member of the Committee. 


(2) No act or proceeding of the Commissioner shall be 
deemed to be invalid by reason only of a defect or irregularity 
in his appointment or on the ground that he was not entitled to 
hold or continue in office by reason of any disqualification. 
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SCHEDULE I. 
LIST OF THE TIRUMALAI-TIRUPATI DEVASTHANAMS. 


[Vide section 1 (2).] 
I. The temple of Sri Venkateswaraswami on Tirumalai hill with the 
sub-temples of— 
Í (1) Sri Varahaswami, 
(2) ,, Bhashyakarlu No.1 (within the pagoda), 
(3) ,, Bedi-Hanumantharayaswami, 
(4) » Kshetrapalaka. 


(5) „ Dova Bhashyakarlu, and 
(6) ,, Anjaneyaswami (in front of Sri Varahaswami). 


II. The temple of Sri Govindarajaswami at Tirupati with the sub- 
temples of— 
(1) Sri Saley Nacharamma, 
(2) ,, Choodikodutta Nacharamma, 
(3) ,, Modal Alwar, — 
(4) ,, Chakrath Alwar, 
(5) ,, Madhurakavi Alwar, ; 
(6) ,, Anjaneyaswami (near Dhwajasthambam), 
ə (7) „ Anjaneyaswami (near Pedda Bugga), 
(8) _,, Manavala Mahamuni, 
(9) -» Nammalwar, 
(10) ,, Vedanta Desikulu, . 
(11) „ Woolu Alwar, 
(12) ,, Tirumala Nambi, 
(18) ,, Tirumanga Alwar, 
(14) ,, Sri Bhashyakarlu No. IT, 
(15) ,, Kurath Alwar, and 
(16) ,, Sanjeevaroyaswami. 


III. The temple of Sri Kothandaramaswami at Tirupati. 

IV. The temple of Sri Kapileswaraswami at Tirupati. 

V.Sri Padmavathi’s temple at Tiruchanur with the sub-temples of— 
(1) Sri Krishnaswami, 
(2) ,, Surayanarayanaswami, and 
(3) ,, Sundararajaswami. 


: VI. Any other minor temple attached to any of the above temples and 
not specifically mentioned above. 


SCHEDULE II. 


List of educational institutions maintained from the funds of the Tiru- 
malai-Tirupati Devasthanams— 
(1) Devasthanam Hindu High School, Tirupati. 
(2) Sri Mahant Devasthanam Hindu High School, Vellore. 
(3) „ Venkateswara Vedapatasala, Tirupati. 
(4) „ Venkateswara Ayurvedic College, Tirupati. Š 
-(5) ,, Sanskrit College, Tirupati. 
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APPENDIX VIII. 
The Tanjore Chattram Endowments (Utilisation) Act, 1942. 


Act No. VIII or 1942. 
: [3rd April, 1942. 
An Act to validate the making of contributions from the funds of 
the Tanjore Chattram Endowments towards the maintenance 
of certain educational and medical institutions. 

Wuenreas the Mahratta Rulers of Tanjore founded a number 
of chattrams on the main road to Rameswaram for the accom- 
modation of pilgrims and created various endowments in con- 
nexion therewith; 

AND WHEREAS no documents expressly defining the objects 
of the said endowments are now available; 


AND WHEREAS the income from the said endowments has for 
over a century been utilized not only for feeding and otherwise 
helping pilgrims to Rameswaram but also for other charitable pur- 
poses such as the maintenance of schools and the distribution of 
medicines ; ; . 

AND WHEREAS by virtue of the Madras Endowments and 
Escheats Regulation, 1817; the general superintendence of the said 
endowments was vested in the Board of Revenue; 


AND WHEREAS the management and superintendence of the 
said endowments were transferred later to the Tanjore District 
Board; 

ANp WHEREAS contributions from the funds of the said endow- 
ments have for a long time been made by the Tanjore District 
Board towards the maintenance of the institutions specified in 
the Schedule; , 

AND WHEREAS doubts are entertained as regards the validity 
of such contributions and it is expedient to remove such doubts; 

AND WHEREAS the Governor of Madras has, by a Proclamation 
under section 93 of the Government of India Act, 1935; assumeđ 
to himself all powers vested by or under the said Act in the 
Provincial Legislature ; 

Now, THEREFORE, in exercise of the powers so assumed to 
himself, the Governor is pleased to enact as follows:— 


1. This Act may be called THE 
Short title. TANJORE CHATTRAM ENDOWMENTS (UTILI- 
La ZATION) Act, 1942. 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


296 THE MADRAS RELIGIOUS ENDOWMENTS ACT. [Apr. VIII 


2. The Tanjore District Board or such other authority 

or person as may for the time being have 

Power to make cer- the management and superintendence of 

che aicn o the Tanjore Chattram Endowments may, 

Endowments. subject to such restrictions and conditions, 

i if any, as may be imposed by the Provin- 

cial Government, contribute from the income derived from the 

said Endowments towards the expenditure incurred in the 
maintenance of the institutions specified in the Schedule. 

3. All contributions made before the commencement of 

this Act from the funds of the said Endow- 

Validation of con- ments towards the maintanance of the said 

ones already institutions shall be deemed to have been 

properly made, and the validity thereof 


shall. not be questioned in any Court of law. 
SCHEDULE. 
Educational institutions. 


The Sanskrit College, Tiruvadi. 


1. 
2, The High School, Orattanad. ; 2 
3. The School at Rajamadam (now known as the Middle School, Raja- 


4. The Girls’ School, Nidamangalam. 
5. The Free Mahratta School, Tanjore. 
G. The Hostel for Harijan Boys at Sreyaschatram. 


Medical institutions. 


1. The Raja Mirasdar Hospital, Tanjore. 
2. The Local Fund Dispensary, Meimisal. 

3. The Local Fund Dispensary, Nidamangalam. 
4. The Local Fund Dispensary, Tiruvadi. 

5. The Local Fund Dispensary, Orattanad. 

G. The Local Fund Dispensary, Manamelkudi. 


APPENDIX 1X. 
The Religious Endowments Act (XX of 1863) .* 


CONTENTS. 
PREAMBLE. 


SECTIONS. 
1. [Repealed.] 
2. Interpretation clause. 
‘¢Civil Court’? and ‘‘Court’’. 








(1) Short title ‘‘Religious Endowments Act, 1863’’. See the Indian 


Short Titles Act (XIV of 1897). 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


App. IX] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 297 


SECTIONS. 
3. Government to make special provision respecting mosques, etc. 


= 4. Transfer to trustees, etc., of trust property in charge of Revenue 
oard. . 


Cessation of Board’s powers as to such property. 
m 


5. Procedure in case of dispute as to right of succession to vacated 
trusteeship. 


Powers of managers appointed by Court. 


6. Rights, ete., of trustees to whom property is transferred under 
section 4. 


Appointment of committees. 

7. Constitution and duties of committees. 

8. Qualifications of member of committee. 
Ascerjaining wishes of persons interested. 


9. Tenure of Office. 
Removal. 


10. Vacancies to be filled. 
Procedure. 
When Court may fill vacancy. 
11. No member of committee to be also trustee, ete., of mosque, etc. 
12. On appointment. of committee, Board and local agents to transfer 
property. 
Termination of powers and responsibilities of Board and agents. 
Commencement of powers of committee. 
18. Duty of trustee, etc., as to accounts; and of committee. 


14. Persons interested may singly sue in case of breach of trust, ete. 
Powers of Civil Court. 


15. Nature of interest entitling person to suc. 
16. Reference to arbitrators. 
17. Reference under Arbitration Act, 1940. 
18. Application for leave to institute suits. 
Costs. 
19. Court may require accounts of trust. to be filled. 
20. Proceedings for criminal breach of trust. 


21. Cases in which endowments are partly for religious and partly for 
secular purposes. 

22. Government not to hold charge henceforth of property for support 
of any mosque, temple, etc. 

23. Effect of Act in respect of Regulations therein mentioned and of 
buildings of antiquity, etc. 

24. ‘*India.?? 


For the Statement of Objects and Reasons of the Bill which became Act 
XX of 1863, see Calcutta Gazette, 1862, p. 573, and for Proceedings in 
Council relating to the Bill, see ibid., Supplement, p. 28; and ibid., 1863, 
. 105. 
$ The Act has been extended to Kanara by Bombay Act VII of 1865, 
which was specially passed for that purpose. See Bom. Code. 
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Year. No. Short title. Extent of repeal. 











1863 XX _ |Religious Endowments Act. |Rep. in part VII of 1870; XIV 

: of 1870; XVI of 1874; X of 
1914, Repealed (Locally) as to 
Hindu Religious Endowments by 
Madras Act II of 1927. 

Amended Act XII of 1891 ; XXI 
of 1925 ; Government of India 
(Adaptation of Laws) Order, 
1937- 


— ee = 
_—— 





[107% March, 1863. 

An Act to enable the Government to divest itself of the 

management of religious Endowments. 
WueEnrEAs it is expedient to relieve the Boards of Revenue, 
and the Local Agents, in the Presidency of 
Fort William in Bengal, and the Presi- 
dency of Fort Saint George, from the duties imposed on them 
by Regulation XIX of 1810, of the Bengal Code (for the due 
appropriation of the rents and produce of lands granted for 
the support of Mosques, Hindu Temples, Colleges and other 
purposes; for the maintenance and repair of Bridges, Sarais, 
Kattras and other public buildings; and for the custody and 
disposal of Nazul Property or Escheats), and Regulation VII, 
1817, of the Madras Code (for the due appropriation of the 
rents and produce of lands granted for the support of Mosques, 
Hindu Temples and Colleges or other public purposes; for 
the maintenance and repair of Bridges, Choultries, or Chattrams, 
and other public buildings; and for the custody and disposal of 
Escheats), so far as those duties embrace the superintendence 
of lands granted for the support of Mosques or Hindu Temples 
and for other religious uses; the appropriation of endowments 
made for the maintenance of such religious establishments; the 
repair and preservation of buildings connected therewith, and 
the appointment of trustees or managers thereof; or involve any 
connection with the management of such religious establishments; 
1[* *] It is enacted as follows :— 

e 5 it is expedient for that pur- 
pose a ee ee aa RTA NIX. “sio, of the Bengal Code, aa 
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1. [Repeal of parts of Bengal Regulation XIX of 1810 
and Madras Regulations VII of 1817:] 


Se ae 
Regulation VII, 1817 of the Madras Code, as relate to endowments for the 
support of Mosques, Hindu Temples or other religious purposes,’? were re- 
pealed by the Repealing Act, 1874 (XVI of 1874). 











SEc. 1.—The Religious Endowments Act does not apply to an endow- 
ment which is not a public one. 195 I.C. 313=22 P.L.T. 699=1941 Pat. 
260. The Religious Endowments of 1863 applies not only to those endow- 
menis which were in existence at the time that Act was passed and had 
been taken control of by the Board of Revenue under Regulation XIX of 
1810, but also to later institutions which come within its purview. 18 Pat. 
417=20 Pat.L.T. 863=1940 Pat. 9. A dedication of a small plot of land 
fv an idol is valid if made orally, and writing and registration are unneces- 
sary. 26 N.L.R. 60=1924 N. 254. See also 3 P. 842. Public temple 
—Test of. 29 C.W.N. 112=19 L.W. 253=1924 P.C. 44 (P.C.). Facts 
and circumstances, in order to be accepted as sufficient proof of dedication 
of a temple as a public temple, must be considered in ‘their historical setting; 
and dedication to the public is not to be readily inferred when it is known 
that the temple property was acquired by grant to an individual or family. 
Such an inference if made from the fact of user by the public is hazardous, 
since it would not in general be consonant with Hindu sentiments or practice 
that worshippers should be turned away; and as worship generally implies 
offerings of some kind it is not to be expected that the managers of a 
private temple should in all circumstances desire to discourage popularity. 
The value of public user as evidence of dedication depends on the circum- 
stances which give strength to the inference that the user was as of right. 
Where the general effect of the evidence was that a particular family have 
treated the temple as family property, dividing the various forms of profit 
whether offerings or rents, closing it so as to exclude the public from wor- 
ship when marriage or other ceremonies required the attendance of the 
members of the family at its original home, and erecting Samadhs to the 
honour of its dead, it was held that it was not enough, in such a case, to 
deprive the family of their private property, to show that Hindus willing to 
worship had never been turned away or even that the deity had acquired 
considerable popularity among Hindus of the locality or among persons re- 
sorting to the annual mela. 67 I.A. 1=15 Luck. 1=44 C.W.N. 294=1940 
P.C. 7=(1940) 1 M.L.J. 1 (P.C.). See also 1936 Lah. 344; 1938 Mad. 
209. A public temple is res extra commercium, and it is not open to a 
private individual to acquire by prescription any private ownership in re- 
gard thereto. The character of a temple as a public temple cannot be 
taken away by any assertion of priyate rights, especially when there is no 
evidence that the public have ever been excluded therefrom. 1940 Mad. 
208—=(1939) 2 M.L.J. 867. See also 1938\Mad. 209; 1936 Lah. 744; 1941 
Pat. 354=1941 P.W.N. 75=22 Pat.L.T. 239. ‘There is no legal presump- 
tion that all property acquired by individual members of a religious frater- 
nity belongs to the religious institution to which they are attached. Asce- 
tics and religious institutions exhibit great diversity of character and Udasis 
in particular conform to no single type. In any case to presume that a 
particular Udasi shrine followed a certain practice because on account of all 
religiou institutions throughout the province the practice was found to obtain 
in a majority of the cases is a course of reasoning unwarranted by principle 
or authority. 1941 A.L.J. 610=43 Bom.L.R. 998=1941 O.W.N. 970= 
—1941 P.Č. 56 (P.C.). ‘The case of dedication is not made out merely 
by evidence of neighbourly or considerate conduct towards a religious 
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Repealed by the Repealing Act XIV of 1870. 
institution or by showing that small profits have not been churli 
by the proprietor from persons held h general it 1941 O Fir 
c.) ; 1941 Pat. 601. The fact that a light is kept eternally burning in A 
building will not by itself be sufficient to convert the building into a public 
temple. 38 P.L.R. 289=164 I.C. 313=1936 L. 744. Whero succession 
is proved to have always been from guru to chela, the institution must be 
held to be wakf. 38 P.L.R. 1052=164 I.C. 432. Public temple—Legal 
position of—Shebait—Powers of. 47 M. 337=51 I.A. 83=46 M.L.J 
546 (P.C.). Public trust—Inam—Devadayam—Meaning of—Inam regis- 
ter—Entries in—Value of. 46 M.L.J. 245. Succession—Chela—Right to 
succeed. 80 I.C. 496=1924 L. 170; 18 N.L.J. 120. Temple—Right of 
trusteeship—Usage. 19 L.W. 221=1924 M. 400 (2). Sce also 1935 M. 
483. An ascetic who builds a temple with subscriptions collected from the 
public for the use of the public or the people of this locality, would not be 
the owner of the temple. He would only be the trustee of the temple. 14 
Mys.L.J. 380=—41 Mys.H.C.R. 299. Trustee—Lease for 21 years—Option 
to renew at enhanced rates of rent—Legality of the transaction. 19 L.W. 
587=46 M.L.J. 407. Mahant—Powers of alienation—Duty of alienee— 
Sradh of deceased Mahant—If necessity. 5 Pat.L.T. 339=76 I.C. 68. 
There is no rule that, unless a person belongs to a particular (caste), he 
should not perform worship within a temple. Even Sudras may be pujaris. 
29 C.W.N. 112=19 L.W. 253=1924 P.C. 44. With regard to hereditary 
offices, whether religious or secular, partition can be had of such property 
by means of the performance of the duties of the office and enjoyment 
of the emoluments by the different co-parceners in rotation. 47 B. 529. 
A temporary division of lands forming the emoluments of a religious office 
among the joint trustees is not per se objectionable, especially if it tends to 
convenient management. 42 M.L.J. 272=1922 M. 8. Properties dedicated 
to the office of Granthi of the darbar sahib are inherited by the person who 
succeeds io the office. But properties acquired by the Granthi descend to 
his natural heirs. 59 I.C. 734=1 L. 540. Where a deed of endowment 
prescribes a time, of succession for its management and also gives a power to 
alter it, the law is that if the power is given to 
two persons by name, the power can be exercised by both or not at all. 
But if power is given to two persons not by name, but as office holders, the 
power can be exercised even by the survivor of the two. In cases where 
power is given to two persons by name coupled with their description of their 
office, then, in order to decide whether ihe power can be exercised by the 
survivor, the Court has to gather the intention from the terms of the deed, 
whether the power was given as persona dcsignata or has holders of the 
office and the rule set forth above, has then to be applicd. I.L.R. (1940) 
All. 235=1940 A.L.J. 193=1940 All. 252. Mutwalliship of Mosque— 
Succession to—Right of females for possession claiming through females. 68 
M.L.J. 684. The law and custom of gosavis of maths is that chela wh 
has been declared unfit or nalayak by his guru is debarred from all interest 
and cut off from the guru family; there is nothing to prevent a guru from 
severing the spiritual connection between himself and an unfit chela. And 
when the presiding Mahant of a math declares a chela unfit, the latter is 
excluded from the family and is not entitled to claim heirship at all in any 
event; he is not merely postponed to a fitter chela as the immediate heir. 
39 Bom.L.R. 867=1938 Bom. 23. ‘The mere fact that in the revenue 
papers the Mahamt is named as owner of the reyenue-paying land does mee 
amount to anything. The usual entry in the revenue papers is m the 
Mahant’s name. 146 I.C. 432=38 P.L.R. 1052=1937 Lah. 14. 
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Although muth property may not vest in atan it i 

that has the right to its E SERSAN, The A TE ATA T 
of mahant and none but the mahant has the right to hold the property 
The property passes with the office. There is’ no distinction between the 
property and the office of the endowment. The one is attached to the 
other. Where the office of mahant devolves by succession, the successor not 
only succeeds to the office of mahant, but, by virtue of such office, he ac- 
ue the right to possession of the muth property. Although the ‘position 
o Gi mahent is that of a manager, it does not follow that the mahant has 
no higher right than. &-mere manager. He has large powers over the pro- 
perty of the muth akin to those of an owner in trust. He has some interest 
in the muth property which on his death devolves by inheritance on his suc- 
cessor. 1941 P.W.N. 755. - Mahant—Succession to office of—Chela—Quali- 
fications—Kanka ceremoney—When to be performed. 18 N.L.J. 120. 
Mahanth—Powers of alienation—Permanent, lease, power to grant. See 17 
Pat. 594—1938 Pat. 613; 41 Bom.L.R. 1317; 18 Mys.L.J. 429; 1936 Cal. 
256=64 C.L.J. 65; 63 Cal. 1054; 63 C.L.J. 22 (mortgage). Recovery 
of endowment property improperly alienated by shebait—Procedure. See 
1938 Pat. 394. Where the testator dedicated the house in the first instance 
in the name and honour of his family deity and provided that his Vamsa- 
thar were to live in the house and arranged for the performance of various 
festivals and charities, held, the provisions did not offend the rule against 
perpetuitics and that more than one object of bounty in themselves could” 
not go to defeat the trust, so long as they did not conflict with each other; 
further, the persons who were entitled to be trustees or managers of the trust 
were sufficiently indicated; they had to be in the line of the founder’s heirs 
and willing to take up the duties imposed by the trust. 8 Mys.L.J. 351. 
An alicnation of a religious office, such as that of an archakaship of a tem- 
ple, is not invalid when it is made in favour of one in the line of the alic- 
nor’s heirs, and when it is neither for consideration, nor in any way opposed 
to or inconsistent with the interests of the institution. The right of dele- 
gation has been expressly recognised in the case of archakas by permitting 
the system of proxies. Consequently, a devise by will of ihe archakaship 
to the testator’s sister’s son who is not in any way personally unfit, or dis- 
qualified from performing ‘the duties of the office, is valid. 1935 M. 220= 
68 M.L.J. 295. See also 55 L.W. 303=(1942) 1 M.L.J. 564. Manage- 
ment—Village temple—Villagers allowing archakas to manage property of 
temple for some years—If lose right of management. See 1941 Mad. 312 
=(1940) 1 M.L.J. 935. See also (1939) 2 M.L.J. 867=1940 Mad. 208. 
As to alienation of hereditary archaka right, see 40 L.W. 799=67 M.L.J. 
759. A trustee cannot delegate his trusteeship to a stranger. But that 
principle does not apply to case where all the trustees of a religious endow- 
ment, fifty in number, in order to facilitate management, authorise a Com- 
mittee of five of the trustees to look after the management of the temple. 
Such a delegation of the power of management is not invalid; and a suit 
by such a Commitice on behalf of the endowment is maintainable, even if 
the other trustees are not impleaded, especially when the plaintiffs have 
obtained permission to sud on behalf of all the trustees. 40 L.W. 540=1934 
M. 672. An agreement by a mahant of an Udasi institution under which 
he hands over the management of a strictly Udasi institution, to a com- 
mittee, the majority of which are Sikhs belonging to a different sect, is null 
and void and not enforceable. 41 P.L.R. 777—1939 Lah. 239. A trais- 
fer of the office of trustee of a temple for a monetary consideration is oppos- 
ed to publie policy and cannot be recognised as being -in accordance ate 
law. 1938 Mad. 713=(1938) 1 M.L.J. 517. Trustee—Duty of—Temple 
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2. In this Act? * x * $ * x 
the words ‘Civil Court” and “Court” shall *[save as pro- 





(1) The words ‘‘words importing the ‘singular number shall- include the 
plural, and words importing the plural number shall include the singular;' 
words importing the masculine gender shall include females’’; 
were omitted by Act X of 1914, Sch. II. The words ‘‘save as provided by 
S. 10’? were inserted by Act XXI of 1925. See 87 M.L.J. 162. j 


committee directing trustee to perform temple festival at fixed amount— 
Trustee notifying that amount inadequate—Festival conducted on grand scale 
and at expense exceeding sanctioned amount—If guilty of brach of trust— 
Trustee submitting accounts immediately—Committee acquiescing and making 
no complaint—Right to sue for recovery of excess amount spent by trustee. 
46 L.W. 782=1937 M. 970=(1937) 2 M.L.J. 660. An alienation or re- 
linquishment of the office of trustee of a religious endowment in favour of a 
person who is not the next heir would ‘be invalid as contravening ‘the inten- 
tion of the founder if there is a deed which says that the office should be 
enjoyed by a trustee and his heirs. An alienation of the office of trustee, 
in order to be valid, must be in favour of the immediate heir. An aliena- 
nation or release or relinquishment of an office of trustee not for value in 
favour of the next or immediate heir would be valid; otherwise, it is invalid, 
even though the person in whose favour it is alienated or released or relin- 
quished is in the line of heirs, e.g., a brother. 53 L.W. 290=1941 Mad. 
552—(1941) 1 M.L.J. 510. Temple—Archaka miras right—Removal of idol 
from principal shrine to new shrine—Right of old archakas to mirasi rights 
in new shrine. 1935 M. 220=68 M.L.J. 295. Respective rights of temple 
archakas and kavalgars in offering made to temple. Sce 1937 M.W.N. 
975. Obiter—A person without legal right, but in actual possession of a 
mutt or any other endowment is entitled to maintain a suit for recovery of 
possession appertaining to it, not for his own benefit, but for the benefit, of 
the mutt or endowment. [19 C. 776; 1927 C. 180, Not foll. 12 P. 351 
and 57 A. 159 (P.C.) Rel. on.] 1935 C. 623. A Civil Court has no 
authority and is not entitled to disqualify a mahant or remove him from his 
position because of his bad behaviour, but the Civil Court is entitled to oust 
a mahant who has been declared disqualified by authority. -173 I.C. 113= 
39 Bom.L.R. 867=1938 Bom. 23. Religious procession—Right to conduct 
—wNature and limits of such right. In India there is a right to conduct a 
religious procession with its ‘appropriate observances’ through a public street 
. provided it does not interfere with the right of the public to use such street. 
A civil suit for its enforcement against those who interfere with the exer- 
cise of the right is maintainable. It is necessarily a question of fact in 
each case to what constitutes an ‘‘appropriate observance’’ in this connection. 
T.L.R. (1939) All. 237=1939 A.L.J. 19=1939 All. 280. Right to con- 
duct in public streets and before mosques—Limitations to exercise of such 
right. The law is well settled that any community can use a public street 
for processions attended with music, provided that they do not thereby cause 
a disturbance to any other community when assembled for prayer or wor- 
ship. Where a decree entitled the Hindus to take processions through the 
public streets with music, ete., ‘‘except during the house of public congrega- 
tional worship in the mosque,’?’ it was held, that the exception introduced was 
a proper one, but that it should have been limited to the neighbourhood of 
the mosque prescribing a certain radius with the mosque as, the centre, within 
which area there should be no music during the prescribed timen Held, 
further, that though the prohibition of music before a mosque at all times, 
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vided in section 10] mean the principal 
„. { Givil Court” and Court of original civil jurisdiction in the 
Sain j district in which *[or any other Court 
empowered in that behalf by the Provincial Government] 
within the local limits of the jurisdiction of which the mosque, 
temple or establishment is situate, relating to which or to the 
endowment whereof, any suit shall be instituted or application 
made under the provisions of this Act. 


3. In the case of every mosque, temple or other religious 

establishment to which the provisions of 

Government to make either of the Regulations specified in *[the 
special provision res- : S 

pecting mosques, ctc. preamble to this Act] are applicable, and 

nomination of the trustee, manager or 


(1) Inserted by Act XXI of 1925. b R 63 
(2) These words were substituted for the word and figure **section 1 
by the Repealing and Amending Act XII of 1891. 


may be a practical solution of the ever recurring disputes between the two 
communities, it is not possible to give a judicial imprimatur to such a solu- 
tion, as it would be inconsistent with the existing state of the law. 47 L. 
W. 683=1938 Mad. 305=(1938) 2 M.L.J. 165. ; 

_ SECS. 1 anp 3.—A compromise by the manager of the Court of Wards, 
in whose hands the management of the idol’s property is placed which is not 
for the benefit of the idol, is bad. 22 P.L.T. 699=1941 Pat. 260. The 
scheme of the Act in so far as religious institutions in the Madras Presidency 
are concerned, is that, in all cases where Regulation VII of 1817 applied, 
or in cases where the appointment of trustee was either made by the Gov- 
ernment of Madras or ono of its officers, or where the confirmation of such 
appointment had to be made by Government or by its officers, such powers 
were transferred to Temple Committees, and that in all other cases, property 
which was subject to the endowment was transferred to the then legally 
entitled trustee, and the Board of Revenue had no other control over such 
property. In order, therefore, to give jurisdiction to Temple Committees 
over a temple, they must show that the case falls under S. 3. Where it is 
found that the Board of Revenue in Madras never exercised any control over 
a religious endowment in the Madras Presidency, nor was the power of ap- 
pointment of trustee, manager, or superintendent vested in, or exercised by 
the Government of Madras or by any public officer under the Government 
of Madras, the Temple Committee appointed under this Act has no right 
or control over such a religious endowment. The words ‘‘public officer’? in 
S. 3 mean public officer under the Government of Madras in so fer as reli- 
gious institutions in the Madras Presidency are concerned, and not a public 
officer anywhere, even outside British India, or public officer outside the con- 
trol of the Government of Madras. 30 L.W. 509=57 M.L.J. 448. It is 
within the power of a mahant to make a compromise creating an interest, in 
the property beyond his own lifetime, where such compromise is for the 
benefit of the estate. Im determining whether a compromise is for the bene- 
fit of the estate, the test is whether the compromise was in fact concluded 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


304 THE MADRAS RELIGIOUS ENDOWMENTS ACT. [App. IX 


superintendent thereof, at the time of the passing of this Act, 
is vested in, or may be exercised by, the Government or any 
public officer, or in which the nomination of such trustee, 
manager or superintendent shall be subject to the confirmation 
of the Government or any public officer, the Provincial Govern- 
ment shall, as soon as possible after the passing of this Act, 
make special provision as hereinafter provided. 


4. In the case of every such mosque, temple or other 
religious establishment which, at the time 

Transfer to trustees. of the passing of this Act, shall be under 
Soc ENEN property the management of any trustee, manager or 
Board. . ; superintendent, whose nomination shall 
not vest in, nor be exercised by, nor be subject to the con- 


firmation of the Government or any public officer, the Provin- 








with the object of saving the estate from unnecessary loss. 1934 L. 964, 
Where there is no deed of endowment or where it is ambiguous, usage is 
relevant evidence to determine whether the lands and income were after their 
acquisition endowed for the math or were only burdened with the actual 
expenses thereof, the surplus being held by the mahant for his own benefit. 
(53 M. 608, Rel. on.) 15 L. 732=1934 L. 421. Public officer, meaning of, 
see 57 M.L.J. 448. 
Secs. 3 anp 4.—A Temple Commitice constituted under the Act can 
appoint a trustee temporarily. 61 I.C. 783=18 L.W. 153. Endowments 
under the control of Committee. 40 C. 323=16 I.C. 908=17 C.L.J. 183. 
Though a temple may be subject io the control and superintendence of a 
Temple Committee, that fact does not give the Committce any right of super- 
vision over the Kattalai which is an independent trust. 16 L.W. 340= 
1923 M. 209. Section transfers powers of Board of Revenue to the Temple 
Committee. See 1 I.A. 209; 39 M. 700; 21 M. 179; 12 B. 247. Com- 
mittee must prove that, the right of appointing trustee vested in it. 28 1.0. 
838=2 L.W. 371. Temple Committee has power to appoint additional 
trustee: 58 I.C. 566=1915 M.W.N. 280. A private religious endowment 
by a family can only be converted into secular property, if at all, by the con- 
sensus of the whole family; this can only be done with the consent of all the 
male and female relations of the founder interested in the endowment. 157 
I.C. 181=1985 M. 483. A religious institution, such as a temple, may be 
endowed by a person of any caste, and yet there can be a custom existing 
in that institution in favour of the opponents of the founder of the temple 
and against, tho members of tho community or family of the founder, and 
restricting the entry by the members of his caste into the sanctum of the 
temple. Such customs do exist and have been judicially recognised. There 
is nothing: unreasonable or obnoxious in such customs. 37 Bom. L.R. 584. 
Temple—Dovasthanam—Scheme—Construction—Power of trustee “to fine, sus- 
pend, reduce or remove servant’’—If confers power of summary dismissal. 
69 M.L.J. 206. ` 
Secs. 3 AND 14.—A Temple Committee has power to frame rule for the 
guidance of trustee. Tho rules should not reduce the trustee to the position 
of a servant of the Committee. 38 I.O. 695=5 L.W. 672: A temple of 
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cial Government shall, as soon as possible after the passing of 
this Act, transfer to such trustee, manager or superintendent, 
all the landed or other property which; at the time of the pass- 
ing of this Act, shall be under the superintendence 
or in the possession of the Board of Revenue or any local 
agent, and belonging to such mosque, temple or other 
religious establishment, except such property as is hereinafter 
provided ; 
and the powers and responsibilties of the Board of Revenue, 

EAS E a, and the local agents, in respect to such 
powers as to such pro- mosque, temple or other religious establish- 
perty: ment, and to all land and other property so 
transferred, except as regards acts done and liabilities incurred 
by the said Board of Revenue or any local agent, previous to 
such transfer, shall cease and determine. 


5. Whenever from any cause a vacancy shall occur in the 
i office of any trustee, manager or superin- 
PEE of tendent, to whom any property shall have 
succession to vacated been transferreed under the last proceding 
trusteeship. : s p 
section, and any dispute shall arise respect- 
ing the right of succession to such office, it shall be lawful for 
any person interested in the mosque, temple or religious esta- 
blishment to which such property shall belong; or in the per- 
formance of the worship or of the service thereof, or the 
trusts relating thereto, to apply to the Civil Court to appoint 
a manager of such mosque, temple or other religious establish- 
ment, and thereupon such Court may appoint such manager to 
act until some other person shall by suit have established his 
right of succession to such office. 


The manager so appointed by the Civil Court shall have 

and shall exercise all the powers which, 

Powers of managers under this or any other Act, the former 
appointed bya Conna trustee, manager or superintendent, in whose 








which one of the trustee is a hereditary trustee and the other trustees are 
appointed by the Committee comes under S. 3. 39 M. 700=30 M.L.J. 29. 

Sec. 5.—Temporary manager—Court when can appoint. 43 A. 50. S. 
5 only applies where there is a vacancy existing at the time the application 
is made. 1935 A.L.J. 311=1935 A. 278. -A decree under S. 5 of the 
Act does not bar a suit under S. 92 of the C.P. Code. 63 I.A. 418. The 
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place such manager is appointed by the Court, had or could 
exercise in relation to such mosque, temple or religious esta- 
blishment, or. the property belonging thereto. 
6. The rights, powers and responsibilities of every 
ce trustee, manager or superintendent, to whom 
tees to whom property the land and other property of any mosque, 
is transferred under temple or other religious establishment is 
section 4. ; . . i c 
transferred in the manner prescribed in 
section 4 of this Act, as well as the conditions of their appoint- 
ment, election and removal, shall be the same as if this Act 
had not been passed, except in respect of the liability to be sued 
under this Act, and except in respect of the authority of the 
Board of Revenue and local agents, given by the Regulations 
hereby repealed, over such mosque, temple or religious esta- 
blishment, and over such trustee, manager or superintendent, 
which authority is hereby determined and repealed. 
All the powers which might be exercised by any Board or 
local agent for the recovery of the rent of 
Appointment ofcom- land or other property transferred under 
es the said section 4 of this Act, may, from 
the date of such transfer, be exercised by any trustee, manager 
or superintendent to whom such transfer is made. 


7. In all cases described in section 3 of this Act the 

Provincial Government shall once for all 

Ae onitution aiin and ‘appoint one or more committees in every 

* division or district to take the place, and to 

exercise the powers, of the Board of Revenue and the local 
agents under the Regulations hereby repealed. 


(1) For Committees appointed in— 
1. Ajmer-Merwara, sce Aj. R. & O., Vol. I. 
2. Madras, see Mad. R. & O., Vol. I. 


committee cannot dismiss a dharmakartha for not voluntarily rendering ac- 
counts or failure to voluntarily furnish security or mere absence from the 
temple locality. 18 I.C. 58=24 M.L.J. 358. + An order passed on an appli- 
tion under S. 5 is not a decree and therefore no appeal lies against suck 
order. 43 A. 55. 

Sec. 7: COMMITTEE APPOINTED UNDER—DEATH OF ONE MEMBER PEND- 
ING SUIT—SUIT MAY BE CONTINUED BY OTHERS.—A Committee appointed by 
the Government under S. 7 is not ipso facto dissolved on the death of one 
of its membérs pending the suit, and the suit can be continued by the sur- 
viving members of the Committee. 61 C. 80=38 C.W.N. 214. 
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Such committee shall consist of three or more persons, and 
shall perform all the duties imposed on such Board and 
local agents, except in respect of any property which is specially 
provided for under section 21 of this Act. 


8. The members of the said committee shall be appointed 
from among persons professing the religion 
Qualifications _ of for the purposes of which the mosque, temple 
member of committee. Or other religious establishment was found- 
ed or is now maintained, and in accordance, so far as can be 
ascertained, with the general wishes of those who are interested 
in the maintenance of such mosque, temple or other religious 
establishment. 


The appointment of the committee shall be notified in the 
Official Gazette. 








; COMMITTEE—POWERS or.—Under the Act of 1863, the Committee ap- 
pointed uhder S. 7 was to have the same powers that the Board of Revenue 
had under Regulation XIX of 1810, the powers being of supervision and 
control. The power to suspend or remove a mutawalli for just cause, which 
was properly incident to the principal duties and responsibilities of the 
Board of Revenue under Regulation XIX of 1810 was impliedly given to 
the Committee. The trustee, manager or superintendent of the religious 
establishment, appointed by the Committee, has no possession strictly so-called. 
The property is vested in the Committee, and the manager is only an agent 
or servant of the Committee. The Committee can always under the law_take 


-over such custody or management from the manager, provided they act in 


the interest of the institution. (1) The powers of the Committeg appoint- 
ed under Act XX of 1863 are not the powers exercisable under the general 
Mahomedan Law in the matter of appointment of mutwallis and not the 
powers exercised by the creator of the endowment itself, but the power vest- 
ed in the Ruling power, the power exercised by the Board of Revenue unden 
Regulation XIX of 1810 and the powers conferred upon the Committee under 
the Aci of 1863. The mutawalli appointed under the Regulation has no 
power to appoint his successors and that was the scheme followed by tha 
Board of Revenue in supersession of the general rule of Mahomedan Law. 
The Committee has the power vested in them under the law to decide the 
duration of tenure of 2 mutwalli and the conditions of service, and regard 
being had to the past history of the institution their decision to appoint 
a mutwalli for a term and subject to good behaviour is bona fide and in the 
interests of the institution. (2) The position of a mutwalli appointed by 
the Committee is that of a servant of the Committee; he has no frechold in 
his office. He is not a mutwalli under the endowment or under the general 
Mahomedan Law. (3) The onus would be on the defendant to show that 
his dismissal was actuated by improper motives. 61 C. 80=38 C.W.N. 214 
=1934 C. 328. A Committce constituted under Act XX of 1863 have all 
the powers which the Revenue Board had under Regulation VII of 1817, and 
in, general terms their powers can be described as powers of superintendence. — 
1937 M. 327=46 L.W. 695=(1937) 2 M.L.J. 477. It may take all steps 
which may seem to them reasonably necessary for the due preservation of the 
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In order to ascertain the general wishes of such persons in 

respect of such appointment, the Provincial 

Ascertaining wishes Government may cause an election to be 
of persons interested. 1 ° : 

held, under such ‘rules (not inconsistent 


with the provisions of this Act) as shall be framed by such 
Provincial Government. 
9. Every member of a committee 
appointed as above shall hold his office for 
HORS ONG EES life, unless removed for misconduct or 
unfitness ; 
and no such member shall be re- 
moved except by an order of the Civil Court 
as hereinafter provided. 
10. Whenever any vacancy shall occur among the 


Removal. 








(1) For rules made under S. 8 for Madras, sce Mad, R. & O., Vol. I. 








properties of the temple and the only limitation to be imposed upon their 

powers is that they should not unnecessarily interfere with anything that 

may be described as the existing management. The management of the 
temple is prima facie in the dharmakarthas and the Committee ought not to 
exercise their powers arbitrarily nor reduce them to the position of servants 

nor interfere with the internal affairs of the temple. (1937) 2 M.L.J. 477. 
The Committee has also power to appoint overseers to be in joint possession 
and custody of temple jewels and other movables of the temple along with 
the trustees and may also appoint additional trustees without bringing any 
charge against the existing trustees. (1937) 2 M.L.J. 477. A trustee of 
a kattalai or a minor endowment can be removed only by the Court and in 
properly instituted suit. 150 I.C. 156=39 L.W. 513=1934 M. 381. 

. SECS. 7 AND 12.—The powers of a Committee are not suspended by 
the occurrence of a vacancy among its members. 39 M. 700=30 M.L.J. 
29. The Committee under S. 7 is a corporation having a legal entity and 
is similar in all respects to every other corporation. If one member is dead, 
the survivors can act until another is appointed. 1 Pat.L.J. 437=38 I.C. 
13. See also 61 C. 80=38 C.W.N. 214=1934 C. 328. Originally subject 
to the Committee of one taluk—Lands assigned to another taluk in revenue 
redistribution—Former Committce to have jurisdiction. 39 M. 949=31 M. 
L.J. 360. 

SECS. 8 AND 9.—If a District Judge appoints, against the clear injen- 
tion of the Act under S. 8, an improper and unfit person by reason of his 
religious qualifications or moral conduct, such person could be removed by 
proceedings equivalent to proceedings by Quo warranio in England. 29 M. 
L.J. 671. On this section, see also 40 M. 793 (P.C.), under S. 10. 

Sec. 10.—Where on the occurrence of a vacancy in a Temple Commit- 
tee the remaining members of the Committee have failed to fill it by hold- 
ing an election as provided by S. 10 and they have been ordered to fill up 
the vacancy forthwith, they must themselves make the appointment. The 
Civil Court has no power, after expiration of the said three months, to 
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queacancies to be members of a committee appointed as above, 
sesh a new member shall be elected to fill the 
vacancy by the persons interested as above provided. 


The remaining members of the committee shall, as soon 
zs possible give public notice of such vacancy, 
and shall fix a day, which shall not be later 
than three months from the date of such vacancy, for an 
election of a new member by the persons interested as above 
provided, under *rules for elections which shall be framed by 
the Provincial Government; 
and whoever shall be then elected, under the said rules, 
shall be a member of the committee to fill such vacancy. 
If any vacancy as aforesaid shall not be filled up by such 
election as aforesaid within three months 
When Court may after it has occurred, the Civil Court, on the 
EN cet application of any person whatever, may 
appoint a person to fill the vacancy or may order that the vacancy 
See eee ee LO TSU EOANS Erne. ican aaa 


Procedure. 


z (1) For rules under S$. 10 for the U.P., see U.P. List of R. & O., 
rol. I. 


direct the remaining members of the Committee to fill up the vacancy by 
election or to validate the appointment of the person so elected. If the 
Court does so, the order is without jurisdiction and is open to revision by 
the High Court. 40 M. 793=44 I.A. 261=33 M.L.J. 69 (P.C.) (On 
appeal from 38 M. 594). Where ‘‘the remaining members?’ of a com- 
mittee are ordered by the District Court to fill up a vacancy in the Com- 
mittee under S. 10 it is not necessary for all of them to be unanimous in 
their selection of a candidate. The duty of filling up the vacancy is confer- 
red upon them as a body; and therefore the ordinary rule that the opinion of 
the majority suffices would prevail. The very wording of S. 10 shows that 
the remaining members gre not the Committee, they are a select body given 
statutory powers under the section to fill up the existing vacancy. The 
nature of that body is very similar to that of a corporation with one sole 
object and power. Their power is an alternative pdwer and once the District 
Judge fails to exercise his power to fill the vacancy the other provision 
in S. 10 operates, under which the remaining members of the Committee are - 
empowered to fill up the vacancy. ‘They are not specified persons but such 
members of the Committee as are still alive. An appointment of a member 
by the majority only is a valid appointment, and cannot be set aside by the 
District Judge. Having referred the matter to the surviving members, 
he cannot express dissatisfaction with their choice and attempt to override 
their decision and avoid iù.. 1937 Mad. 597=(1938) 1 M.L.J. 386. 
Neither R. 94 of the Madras Civil Rules of Practice nor S. 41, C.P.C., has 
application to proceedings under S. 10 by the District-Court for the ap- 
pointment of a Committee member. 29 M.L.J. 671. Committee of mana- 
gement—Death of one member—Suit to compel others to hold clection in 
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be forthwith filled up by the remaining members of the com- 
mittee, with which order it shall then be the duty of such re- 
maining members to comply; and, if this order be not complied 
with, the Civil Court may appoint a member to fill the said 
vacancy. 
1[Explanation.—In this section “Civil Court” means 
the principal Court of original civil jurisdiction in the district 
in which the mosques, temples or religious establishments for 
which the committee has been appointed or any of them are 
situate. ] 
11. No member of a committee appointed under this Act 
shall be capable of being, or shall act, also 
No member of com- aS a trustee, manager or superintendent of 
mittee to be also trus- the mosque, temple or other religious esta- 
tee, etc., of mosque, = r 
etc. blishment for the management of which 
such committee shall have been appointed. 


12. Immediately on the appointment of a committee as 

above provided for the superintendence of 

On appointment of any such mosque, temple or religious esta- 
committee, Board and an A 

local agents to transfer  Dlishment, and for the management of its 


Property. affairs, the Board of Revenue, or the local 


(1) This explanation was inserted by Act XXI of 1925. 





pursuance thereof. Application to set aside election. 92 I.C. 902. 
__ ReEviEw.—There being no explicit provision in the Act for a review, a 
ekot S Pas no pomer to ree an Order passed by him under §. 10; 
inherent power to do so. 37 M.L.J.. 162 . 552; M. 
65; 22 C. 419, Rel.). j TlO (40,9 Bon eee 

Sec. 11.—The members of a Temple Committee are not trustees; but if 
they usurp the trustee’s functions, they become liable as trusteces de son tort 
for all acts of breach of trust. 23 M.L.J. 278. If a managing commit- 
tee appointed by Court in respect of a debutter estate executes repairs 
Without any reference to the Court, it would be open to the Court to over- 
look the fact that sanction for incurring the costs had not been previously 
asked for, and the Court may properly sanction the payment of costs which 
had been actually incurred on being satisfied that the repairs done were 
really necessary. 43 C.W.N. 435. 

Seo. 12.—There is no warrant for holding that the Madras Hindu 
Devasthanam Committeee can only appoint trustees for life. The commit- 
tee has an unfettered discretion, subject to the special conditions of a parti- 
cular endowment to make an appointment for a term of years. If it con- 
siders that it is better in the interests of a particular trust that an appoint- 
ment for life should not be made, the committco has in the absence of some 
overriding factor, the right of making the appointment for a term of years. 
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agents acting under the authority of the said Board, shall 
transfer to such committee all landed or other property which 
at the time of appointment shall be under the superintendence, 
or in the possession of the said Board or local agents, and 
belonging to the said religious establishment, except as is 
hereinafter provided for, 
and thereupon the powers and responsibilities of the Board 
and the local agents, in respect to such 
poner nanon anal mosque, temple or religious establishment 
lities of Board and and to all land and other property so 
pacen transferred, except as above, and except as 
regards acts done and liabilities incurred by the said Board or 
agents previous to such transfer, shall cease and determine. 
All the powers which might be exercised by any Board or 
local agent for the recovery of the rent of 
Commencement of land or other property transferred under 
powers of committee. this section may from the date of such 
transfer be exercised by such committee to whom such transfer 
is made. 
15. It shall be the duty of every trustee, manager and 
superintendent of a mosque, temple or reli- 
Duty of trustee, ete gious establishment to which the provisions 
ele wena nto of this Act shall apply to keep regular 
accounts of his receipts and disbursements in respect of the 
endowments and expenses of such mosque, temple or other 
religious establishment; 
and it shall be the duty of every committee of management, 
: appointed or acting under the authority of 
and of committee. this Act, to require from every trustee, 








So far as Madras is concerned, it must bo held that a trustee is not a servant 
of the committee. I.L.R. (1941) Mad. 942=1941 Mad. 546=(1941) 2 M. 
L.J. 35 (F.B.). A trustee is not a mere servant of the Devasthanam 
‘Committee which appoint him; nor is he liable to be dismissed at the com- 
mittee’s will and pleasure. A trustee can only be dismissed on good and 
sufficient grounds and after an enquiry into the facts and a dismissal which is 
not justified may be set aside by the Courts of law. See 52 L.W. 
185=1940 Mad. 823=(1940) 2 M.L.J. 5; 1939 Mad. 346=(1939) 1 M. 
L.J. 9. 

Secs. 12 AND 13.—A Devasthanam Committee has no power to interfere 
with the acts of the temple trustee in a question of purely temporal honours 
to definite persons. An archaka of a temple is bound to obey the orders 
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manager and superintendent of such mosque, temple or other 
religious establishment, the production of such regular accounts 
of such receipts and disbursements at least once in every year; 
and every such committee of management shall themselves keep 
such accounts thereof. 


14. Any person or persons interested in any mosque, 
temple or religious establishment, or in the 
Persons interested performance of the worship or of the service 
a A Se thereof, or the trusts relating thereto, may, 
, without joining as plaintiff any of the other 
persons interested therein, sue before the Civil Court the 
trustee, manager or superintendent of such mosque, temple or 
religious establishment or the member of any committee 
appointed under this Act, for any misfeasance, breach of trust 
or neglect of duty, committed by such trustee, manager, superin- 
tendent or member of such committee, in respect of the trusts 
vested in, or confided to them respectively ; 


of the trustee and not those of the Committee in those matters. 54 I.C. 281 
=10 L.W. 616. 

Secs. 13 anD 14.—Held, (1) that under S. 13 of the Act it is the duty 

of the trustees to keep accounts of receipts and disbursements and it is the 
duty of the committee to require production of the accounts at least once 2 
year. Only if his conduct amounts to misfeasance, breach of trust or neglect 
of duty as mentioned in 8. 14 of the Act could the Civil Court, be empowered 
to dismiss the trustee. The Committee could not have greater powers than 
.the Court has in regard to the matter. The trustee is not a clerk or a ser- 
vant of the Committee to be dealt with in any way at their pleasure. The 
acts complained of by the committee would not amount to neglect of duty, 
if the acts of neglect are not of the same seriousness as misfeasance or breach 
of trust. The committee could not without jurisdiction dismiss the trustee 
from office; (2) that without proper enquiry into the matter, that is, with- 
out charges being framed and opportunity for explanation being given the 
trustee to meet the charges, the dismissal would be invalid; (3) notice of the 
meeting at which enquiry will have to take place should sct out the subjects of 
enquiry in the agenda; (4) it is irregular and opposed to natural justice to 
dismiss the trustee without the necessary requirements of an enquiry; (5) 
the trustee though appointed interim, has what might be called a freehold in 
his possession, where his appointment is up to the event of a permanent holder 
of the office being found; and until that event occur he is entitled to hold 
office of a trustee; (6) where the dismissal of the interim trustee was irre- 
gular and invalid, it would follow that the committee has no power to ap- 
point any fresh person in his place. 184 I.O. 378=1939 Mad. 346=(1939) 
1 M.L.J. 9; sce also (1941) 1 M.L.J. 35. 

Src. 14.—S. 14 applies where the object is to protect the endowment 
against, misfeasance, breach of trust or neglect of duty. The Act applies 
to all trusts whether established prior to 1863 or after. 4 P. 741=88 I.C. 
1035—1925 P. 544. The provisions of S. 14 are not applicable to temples 
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and the Civil Court may direct the specific performance of 
Powers of Civil any act by such trustee, manager, superin- 
Court. tendent or member of a committee, 


and may decree damages and costs against such trustee, 
manager, superintendent or member of a committee, 


and may also direct the removal of such trustee, manager,. 
superintendent or member of a committee. 


15. The interest required in order to entitle a person 








for the maintenance of which no endownien tiling bean ein y a E 
9 = x q ade. 137 I.C. 42= 

708R O. i163 (F.B.). In a suit under section 14 the Court has not to pass 

without Ree 2 person who is alleged to have intruded into management 

he ba ean but the only question to be considered is whether a person 
im whom property has vested should be removed for misfeasance or malfea- 

sance, etc. A suit under the section can lie only against those persons in 
whom the property has been vested or to whom certain funds are confided. 

No suit can lie against a person who is a mere trespasser. I.L.R. (1938) 

Bom. 362=40 Bom.L.R. 365=1938 Bom. 311. The words ‘‘appointed un- 

der this, Act?’ in S. 14 only refer to the committee and not to the trustee 
manager or superintendent. 38 C.W.N. 1056=1934 C. 741. But see 1935 
A. 273, infra. The words ‘‘appointed under this Act XX of 1863 apply not 
only to the members of the Committee’? but also to the words ‘‘trustee, 
manager or superintendent.’? 1935 A.L.J. 311=1985 A. 273. Suit under 
S. 14 is a representative suit. 1928 M. 614 (41 M. 237, Foll.); 7 Pat.L. 

T. 4. Suit for declaration of the invalidity of a resolution of a Committee 
would lie in a Civil Court. 91 I.C. 352=1926 C. 583. In a suit for removal 
of a trustee under S. 14, the only question for the Court to decide is, if the 
trustee has been guilty of any misfeasance, breach of trust or neglect of 
duty. 89 I.C. 429. Lease by mutwalli—Suit by worshipper to declare inva- 
lidity of, is not within the section. 49 I.C.’ 355=23 C.W.N. 115. See also 
52 M.L.J. 541. Position of mutawalli discussed. 58 C.L.J. 356=150 T.C. 
124-1934 C. 348. A suit was brought under S. 14 against the sole surviv- 
ing member of a Committee appointed under S. 3 for his removal for neglect 
of duty. Held, that. the relief claimed was purely personal, and the cause of 
action did not survive against his heir on his death pending the litigation. 
40 C. 323=16 I.C. 908=17 C.L.J. 183. The words in S. 14 ‘‘any mosque?’ 
must necessarily mean not only mosques which were in existence in 1863 but 
mosques which are now in existence. 124 I.C. 710 (2)=1930 A. 577 (1). 
Where lands are granted for a service to be performed, viz., the upkeep of 
a mosque and its buildings and the performance of religious services therein 
the grantee or his descendants need not strictly account for the disposal of 
the income of the lands so long as the services are performed properly. 42 
M.L.J. 272=1922 M. 8. Misfeasance and breach of trust—Error of judg- 
ment not sufficient—Alleged division of funds of endowment—Proof of det- 
riment to funds of endowment necessary. See 58 C.L.I . 356=1934 C. 348. 
Where the sajjadanashin chooses not to produce his full accounts, unless the 
failure is explained away, he would be removed from his office. 1934 P. 


443. y aft am 
Secs. 14 AND 15.—A Temple Committee has the power of suspending 
dismissing a-temple trustee for sufficient cause, but the power must be exer- 


40 
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to sue under the last preceding section need 

Nature of interest not be a pecuniary, or a direct or immediate, 

entitling person tosue. interest or stich an interest as would entitle 

the person suing to take any part in the management or superin- 
tendence of the trusts. 

Any person having a right of attendance, or having been 
in the habit of attending, at the performance of the worship or 
service of any mosque, temple or religious establishment, or of 
partaking in the benefit of any distribution of alms, shall be 
deemed to be a person interested within the meaning of the 
last preceding section. 

16. In any suit or proceeding instituted under this Act 

Reference to arbit- it shall be lawful for the Court before which 
rators.” such suit or proceeding is pending to order 
any matter in difference in such suit to be referred for decision 
to one or more arbitrators. 

Whenever any such order shall be made, the provisions of 
*[Chapter IV of the Arbitration Act, 1940] shall in all respects 
apply to such order and arbitration, in the same manner as if 
such order had been made on the application of the parties 
under *[section 21 of the said Act]. 





(1) Substituted for the words ‘‘Chapier VI of the Code of Civil Proce- 
dure’? by Act X of 1940. 
(2) Substituted by Act X of 1940. 


cised at a meeting of the members of the Committee duly convened. 41 M. 
357=83 M.L.J. 660. Reliefs that can be given under this section: see 48 A. 
158=24 A.L.J. 21=1926 A. 308. Duty of Court in a suit for removal of 
trustee; see 1926 L. 16. 
> APEAL.—Appeal from order refusing leave to suc—No appeal lies. 1925 
. 138. 

SECs. 14 AND 18.—All that is necessary in order to attract the provisions 
of S. 14 and S. 18 of the Act of 1863 is to show that the endowment is of a 
nature that the superintendence of it could vest in the Board of Revenue 
under Regulation XIX of 1810 if it were in force. As the preamble of that 
Regulation stated that when endowments had been granied in land by an indi- 
vidual for the support of a Hindu temple, such endowments were to be con- 
sidered as for publie purposes to which the Regulation would be applicable, 
the Act of 1863 would equally be applicable to them. 11 P. 594=1932 P. 
177. Where an office of the mutawalli of a wakf falls vacant, the District 
Judge is entitled under proper circumstances to make an appointment to fill 
tha vacancy but he has no general power to remove a mutawalli in miscellane- 
ous proceedings on an application by one of the beneficiaries his pora in 
this respect being limited and defined by Ss. 18 ang. 14, Re sious na 
ments Act, 1863 and S. 92, C.P. Code; nor has the power in such pro 
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17. Nothing in the last preceding section shall prevent 

the parties from applying to the Court, or 

Reference under ar- the Court from making the order of refer- 
bitration Act, 1940. ence, under the said [section 21 of the 
Arbitration Act, 1940]. x. 
18. No suit shall be entertained under this Act without 

a preliminary application being first made 


Application for leave to the Court for leave to institute such suit. 
te institute suits. 2p = se we *] 





(1) Substituted by Act X of 1940. 
(2) The words ‘‘the application may be made upon unstamped paper’? 
were repealed by Act VII of 1870. 





ings to require the mutwali of a private endorsement to render account. 19 
Pat.L.T. 934=1938 Pat. 537. The words ‘Cany mosque, Trustee ni reli- 
gious endowment? in S. 14 mean a mosque, temple or religious endowment 
to which the provisions of Regulation XIX of 1810, would have applied if 
they were in force now, and therefore include religious endowments of a pub- 
lie character which came into existence, not only before 1863 but also after 
wards. _ Leave can therefore be granted under S. 18 of the Act to sue the 
mutwalli of a wafk which is created afier 1863. 38 C.W.N.°1056=1934 
C. 741. Where the object of a dharmasala is that Granth should be read 
daily and no member of the Sikh community behaving properly can be ex- 
cluded and where the Granth is to be remunerated parily at least from Gov- 
ernment grants, it is a public institution. 17 I.C. 270=216 P.L.R. 1912. 
So a suit for the removal of the manager must have sanction according to 
S. 18. 17 I.C. 270. A suit for the removal of a trustee may be instituted 
with the leave of the Court. 9 I.C. 168=21 M.L.J. 450. A suit institut- 
ed by four persons under S. 14, with leave of Court under S. 18, does not 
abate by reason of death of one of the plaintiffs during the pendency of such 
suit. 41 M. 237=33 M.L.J. 173, it being a representative suit. 1928 M. 
‘614. Suit for removal of trustees, of wakf requires sanction of the Advocate- 
General and not leave of Court under S. 18 of Act. 35 I.C. 880. Leave 
to sue under S. 18 should not be granted on the basis of vague and indefinite 
allegations, nor should sanction be given against all or any of the respon- 
denis withou specifically mentioning the party against whom the right 
to sue is sanctioned. 1924 M. 644. Where sanction is given to two per- 
sons, one of them alone cannot sue without getting the sanction amended, the 
sanction being a condition precedent and the object of requiring sanction be- 
ing to protect managers from vexatious suits. 38 M. 1192=26 I.C. 208= 
27 M.L.J. 24. So far as pleaders are concerned, the control over them is 
vested in the Court to suspend them or strike them off the rolls, and if a 
man has really repented, the Court has always the right to restore the man 
to the profession. But the question of repentance has nothing to do with 
the interpretation of a clause in a scheme framed by Court for management 
of a temple which provides that a person guilty of a non-compoundable offence 
involving moral turpitude would be disqualified to stand for the election of 
trusteeship. 1939 M.W.N. 1009=1939 Mad. 605. 

Sec. 18.—Plaintiff can proceed either under S. 18 of this Act or S. 92, 
C.P. Code. 1934 P. 443. Where the founder has divested himself com- 
pletely of his interest in the property and transferred it in favour of the 
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The Court, on the perusal of the application, shall deter- 
mine whether there are sufficient prima facie grounds for the 
institution of a suit, and, if in the judgment of the Court there 
are such grounds, leave shall be given for its institution. 
1[* * *]. 

If the Court shall be of opinion that the suit has been for the 
benefit of the trust and that no party to the 
suit is in fault, the Court may order the 
costs or such portion as it may consider just to be paid out of 
the estate. 

19. Before giving leave for institution of a suit, or, 

. after leave has been given, before any pro- 

Court may require > - z 
accountsof trust tobe ceeding is taken, or at any time when the 
lasi suit is pending, the Court may order the 
trustee, manager or superintendent, or any member of a com- 
mittee, as the case may be, to file in Court the accounts of the 
trust, or such part threof as to the Court may seem necessary. 


20. No suit or proceeding before 

Proceedingsfor cri- any Civil Court under the preceding sections 

minal breach of trust. shall in any way affect or interfere with any 
proceeding in a Criminal Court for criminal breach of trust. 


Costs. 


zi : A 21. In any case, in which any land 
endowments ak eae or other property has been granted for the 
for religious and partly support of an establishment partly of a 
or secular purposes, . o 
f religious and partly of a secular character, 








(1) Omitted by Act VII of 1870. 


temple and for the maintenance of the images therein the protection of the 
endowment according to the Hindu Law. ultimately vests in the Crown, and as 
such it must be treated to be of a public nature. 11 P. 594=13 P.L.T. 256 
=1932 P. 177. S. 18 does not require any elaborate inquiry; if there are 
sufficient prima facie grounds, the Judge is justified in ‘‘granting leave”. 
124 I.C. 719 (2)=1930. A. 577 (1). A suit by a temple trustee to recover 
the amount due by defendant under the terms of the trust cannot be main- 
tained without leave, as the suit is not exempt from S. 92, O.P. Code or 
S. 18 of this Act. 62 I.C. 911=14 L.W. 238. A person seeking relief 
under the Act can get only that much relief beyond which he must seek the 
help of C.P. Code, Ss. 92 and 93, the proper parties to the suit being the 
trustees only. 35 I.O. 880. Leave to sue mutwalli of wakf created after 
1863 can be granted under S. 18: see 38 C.W.N. 1056=1934 C. 741. 
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or in which the endowment made for the support of an 


establishment is appropriated partly to religious and partly to 
secular uses, 


the Board of Revenue, before transferring to any trustee, 
Manager or superintendent, or to any committee of manage- 
ment appointed under this Act, shall determine what portion, 
if any, of the said land or other property shall remain under 
the superintendence of the said Board for application to secular 
uses, 

and what portion shall be transferred to the superintendence 
of the trustee, manager or superintendent, or of the committee, 


and also what annual amount, if any, shall pe charged on 
the land or other property which may be so transferred to the 
superintendence of the said trustee, manager or superintendent, 
or of the committee, and made payable to the said Board or 
to the local agents, for secular uses as aforesaid. 


~ In every such case the provisions of this Act shall take 
effect only in respect to such land and other property as may 
‘be so transferred. 


Giveriment notte 22. Except as provided in this Act, 
Bold Chargeihenccionh it shall not be lawful *[* E *] for 
3 ty for suppor . . 

SE ios, PE any Government in India or for any officer 


GE: of any Government in his official character, 


to undertake or resume the superintendence of any land or 
-other property granted for the support of, or otherwise belong- 
‘ing to, any mosque, temple or other religious establishment, or 
to take any part in the management or appropriation of any 
endowment made for the maintenance of any such mosque, 
‘temple or other establishment, or 





(1) The words ‘‘after the passing of this Act’? were repealed by Act 
“XVI of 1874. z G F 7, 


FRESH PETITION.—The leave of the District Court under S. 18 once 
‘refused may subsequently be granted on a fresh petition to that effect on 
“proper grounds. 12 I.C. 128=(1911) 2 M.W.N. 167. 

APPpEAL.—The order of a District Judge refusing to grant leavé to sue 
tunder S. 18 is not appealable. 3 P. 1018=1925 P. 138. 

REVISION AND CosTs.—S. 18 gives the Court a very wide discretion in 
oregard to matters coming under it. 2 L.W. 345=28 I.C. 637. 
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to nominate or appoint any trustee, manager or superintendent 
thereof, or to be in any way concerned therewith. 
23. Nothing in this Act shall be held to affect the pro- 
visions of the Regulations mentioned in this 
Effect of Act in res- Act, except in so far as they relate to 
pect of deed ard mosques, Hindu temples and other religious 
of buildings of anti- establishments; or to prevent the Govern- 
sea ment from taking such steps as it may deem 
necessary, under the provisions of the said regulations, to 
prevent injury to and preserve buildings remarkable for their 
antiquity, or for their historical or architectural value or 
required for the convenience of the public. 
1[24. The word “India” in this Act 


“ India ”. shall mean British India. ] 


APPENDIX X. 
The Religious Societies Act (I of 1880) .* 





Short title. Amendment. 





Year. | No. 





1880 I |The Religious Societies Act. |Reapled in part, Act X of 1914, 
Amended Act XXXVIII of 1920. 
Amended by Government of India 
(Adaptation of Indian Laws) 
Order, 1937. 


CONTENTS. 
PREAMBLE. 
SECTIONS. 
1. Short title. Local extent. 
2. Appointment of new trustee in cases not otherwise provided for. 
8. Appointment under section 2 to be recorded in a memorandum under 
the hand of the chairman of the meeting. 
4. Property to vest in new trustees without conveyance. 
5. Saving of existing modes of appointment and conveyance. 
G6. Provision for dissolution of societies and adjustment of their affairs. 
7. Upon a dissolution no member to receive profit. 
8. Saving of certain provisions of instrument. 
9. Questions may be submitted to High Court. 











(1) Substituted by A.O., for original section. £ 

(2) For Statement of Objects and Reasons, see Gazette of India, 1879, Pt. 
V, p. 770; for Proceedings in Council, see ibid., 1879, Supplement pp. 598, 
745; and 174, tbid., 1890, Supplement, pp. 23 and 170. 
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[9th January, 1880. 
An Act to confer certain powers on Religious Societies. 


Wuereas it is expedient to simplify the manner in which 
certain bodies of persons associated for 
the purpose of maintaining religious wor- 
ship may hold property acquired for such purpose, and to pro- 
vide for the dissolution of such bodies and the adjustment of 
their affairs and for the decision of certain questions relating 
to such bodies; It is hereby enacted as follows :— 
1. This Act may be called THE 

Revicious Socreties Act, 1880. 

It *[* * ~ *] shall 
extend to the whole of British India; 

but nothing herein contained shall apply to any Hindus, 
Muhammadans or Buddhists, or to any persons whom the Pro- 
vincial Government may from time to time, by notification in 
the Official Gazette, exclude from the operation of this Act. 


Preamble. 


Short title. 


Local extent. 


2. When. any body of persons 
Appointment of ncw associated for the purpose of maintaining: 
trustee in cases not. . s . . 
otherwise prov'ded for. Teligious worship has acquired, or here-- 
after shall acquire, any property, 
and such property has been or hereafter shall be vested. 
in trustees in trust for such body, 
and it becomes necessary to appoint a new trustee in the 
place of or in addition to any such trustee or any trustee 
appointed in the manner hereinafter prescribed, 
and no manner of appointing such new trustee is pres-- 
cribed by any instrument by which such property was so vested’ 
or by which the trusts on which it is held have been declared, 
or such new trustee cannot for any reason be appointed in the- 
manner so prescribed, 
such new trustee may be appointed in such manner as. 
may be agreed upon by such body, or by a majority of not less 
than two-thirds of the members of such body actually present 
at the meeting at which the appointment is made. 





(1) The words ‘‘shall come into force at once and?” werg repealed by Act: 
X of 1914, Sch. II. 
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Rete Gider 3. Every appointment of new trustees 
section 2 to be recorded Under section 2 shall be made to appear 
pe memorandum.. “ne PY some memorandum under the hand of 
chairman of the mect- the chairman for the time being of the 


soe meeting at which such appointment is made. 


Such memorandum shall be in the form set forth in the 
schedule hereto annexed, or as near thereto as circumstances 
allow, shall be executed and attested by two or more credible 
witnesses in the presence of such meeting, and shall be deemed 
to be a document of which the registration is required by the 
Indian Registration Act, 1877, section 17. 


4. When any new trustees have been appointed, whether 

in the manner prescribed by any such in- 

Property to vest in strument as aforesaid or in the manner 

conveyance: | without hereinbefore provided, the property sub- 

ject to the trust shall forthwith, notwith- 

standing anything contained in any such instrument, become 

vested, without any conveyance or other assurance, in such 

new trustees and the old continuing trustees jointly, or, if there 

are no old continuing trustees, in such new trustees wholly, 

upon the same trusts, and with and subject to the same powers 
and provisions, as it was vested in the old trustees. 


5. Nothing herein contained shall be 
; .... deemed to invalidate any appointment of 
Saving of existing 
modes of appointment new trustees, or any conveyance of any 
Baie OnveyAance: property, which may hereafter be made as 
heretofore was by law required. 


6. Any number not less than three-fifths of the members 

ee _ of any such body as aforesaid may ata 
soi ovision for. ci; meeting convened for the purpose deter- 
adjustment of their mine that such body shall be dissolved; and 
she: thereupon it shall be dissolved forthwith, 
or at the time then agreed upon; and all necessary steps shall 
‘be taken for the disposal and settlement of the property of such 


body, its claims and liabilities according to the rules of such 








(1) See now Act XVI of 1908. 
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body applicable thereto, if any, and if not; then as such body 
at such meeting may determine: ` 
Provided that, in the event of any dispute arising among 
the members of such body, the adjustment of its affairs shall 
be referred to the principal Court of original civil jurisdiction 
of the district in which the chief building of such body is 
situate; and the Court shall make such order in the matter as 
it deems fit. 
7. If upon the dissolution of any such body there remains, 
Upona dissolution ĉfter the satisfaction of all its debts and 
no member to re- liabilities, any property whatsoever, the 
Seivelpronitz same shall not be paid to or distributed 
among the members of such body or any of them, but shall be 
given to some other body of persons associated for the purpose. — 
of maintaining religious worship or some other religious or 
charitable purpose to be determined by the votes of not less 
than three-fifths of the members present at a meeting con- 
vened in this behalf, or in default thereof by such Court as last 
aforesaid. 3 : 
8. Nothing in sections 6 and 7 shall be deemed to affect 
any provision contained in any instrument 
Saving of certain for the dissolution of such body, or for 
provisions of instru- RGSS Ve ` 
ments. the payment or distribution of such 
property. ; 
9. When any question arises, either in connection with 
Lect the matters hereinbefore referred to, or 
Questions may be A A 
submitted to High otherwise, as to whether any person is a 
Court. member of any such body as aforesaid, 
or as to the validity of any appointment under this Act, any 
person interested in such question may apply by petition to the — 
High Court for its opinion on such question. A copy of such 
petition shall be served upon, and the hearing thereof may be 
attended by, such other persons interested in the question as the 
Court thinks fit. , z : 
- Any opinion given by the Court on an application under 
this section shall be deemed to have the force of a declaratory 
decree .* > 
I) As to effect of a declaratory decree, see S+, 43, of:the Specific Relief 
Act, 1877 (I of. 1877). - = en eee i od Sage eee 
41 r 
CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


+ t= 


322 THE MADRAS RELIGIOUS ENDOWMENTS ACT. [App. XI 


The costs of every application under this section shall be 
in the discretion of the Court. 


THE SCHEDULE. 
(See section 3.) 


Memorandum of the appointment of the new trustees of the (desoribe 
the church, chapel, or other building and property) situate at a meeting 
duly convened and held for that purpose (in the vestry of the said 


) on the day of 
19 `‘ A.B. of ` Chairman. 
. Names: and -descriptions of all the trustees on the constitution or last 
appointment of trustees, made the ‘day of 


(here insert the same.) 


Names and descriptions of all the trustees in whom the said (chapel 
and property) now become legally vested. 
First Old continuing trustees:— 


(here insert the same.) 


‘Second—New trustecs now chosen and appointed:— 
(here insert the same.) 


Dated this day of 18 
Dated this day of 19 rf A.B., 
meeting, at and in the presence of the said meeting .on 4. Chairman of the 
the day and year aforesaid in the presence of— L said Meeting. 
C. D. 

E. F. 


APPENDIX XI. 
The Charitable Endowments Act. (VI of 1890). 
Errect oF LEGISLATION. 


5 How repealed or otherwise 
Year. | No. Short title. affected by legislation. 





1890 VI |The Charitable Endowments |Repealed in part (as to Burma) by 
5 z _ Act, 1890. Act XIII of 1898. 


Ss. 3 (1), 4 (3) (c), 11, 13 amend- 
ed by Act XXXVIII of 1920 and 
A.O. 1937. 


ee ere! rT 


-$ (1) For Statement of Objects and Reasons, sce Gazette of India, 1889, 
Pt. V, p. 137; for Report of the Select Committee, see tbid., 1890, p. 65; and 
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2 [7th March, 1890. 
WHEREAS it is expedient to provide for the vesting and 


administration of property held in trust for charitable purposes; 
it is hereby enacted as follows :— 


Title; extent and — 1. (1) This Act may be called THE 
Wa tener E CHARITABLE ENDOWMENTS Act, 1890. 
(2) It extends to the whole of British India, inclusive 
of 7[* * *] British Baluchistan; and 


es (3) It shall come into force on the first day of October, 


2. In this ‘Act “charitable purpose” includes relief of the 
poor, education, medical relief, and the ad- 
vancement of any other object of general 
public utility, but does not include a purpose which relates 
exclusively to religious teaching or worship. 

3. ?[(1) The Central Government may appoint an 

: officer of the Government by the name of 
Appoint gl and his office to be treasurer of charitable endow- 
Treasurer of charit- ments for India, and the Government of 
ebictendo ments any Province may appoint an officer of 
the Government by the name of his office to be treasurer of 
charitable endowments for the Province. ] 

(2y Such Treasurer shall, for the purposes of taking, 
holding and transferring movable or immovable property under 
the authority of this Act, be a corporation sole by the name of 
the Treasurer of Charitable Endowments for [India or, as 
the case may be, the Province] and, as such Treasurer, shall 
have perpetual succession and a corporate seal, and may sue 
and be used in his corporate name. 
for Proceedings in Council, see ibid., 1889,-Pt. VI, pp. 117 and- 190, and 
ibid., 1890, Pt. VI, p. 37. - 

The Act has been declared in force in Upper Burma (except the Shan 
States) by the Burma Laws Act (XIII of 1892), Burma Code. 

The Act has been declared in force in the Sonthal Parganas under sec. 
3 of the Sonthal Parganas Settlement Regulation (III of 1872) as amended 
by the Sonthal Parganas Justice and Laws Regulation (TIL of 1899), Bengal 


Code, Vol. I. : : s s 
(1) The words ‘‘Upper Burma, and’? were repealed by the Fifth Sche- 

dule of the Burma Laws Act (XIII of 1898), Burma Code. : 
(2) Substituted by Order in Council, 1937. ` `. 


` 


Definition. 
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13-A. In the subsequent provisions of this Act “the 
Definition of “ap- appropriate Government” means, as res- 
propriate Govern- pects a charitable endowment, the ‘objects 
ment”, etc. ° s 
of which do not extend beyond a single 
Province and are not objects to which the executive authority 
of the Central Government extends, the Government of the 
Province, and as respects any other charitable endowment the 
Central Government. ] 


4. (1) Where any property is held or is to be applied 
in trust for a charitable purpose, the 
pOr deta in yesung [appropriate Government], if it thinks 
surer. fit, may, on application made as herein- 
after mentioned, and subject to the other provisions of this 
section, order, by notification? in the official Gazette, that the 
property be vested in the Treasurer of Charitable Endowments on 
such terms as to the application of the property or the income 
thereof as may be agreed on between the *[appropriate Govern- 
ment] and. the person or persons making the application, and 
the property shall thereupon so vest accordingly. 


(2) When any property has vested under this section in 
a Treasurer of Charitable Endowments, he is entitled to all 
documents of title relating thereto. 
J (3) 4 * *] 

7 (4) An order under this section vesting property in a 
Treasurer of Charitable Endowments shall not require or be 
‘deemed to require him to administer -the property, or impose 
or be deemed to impose upon him the duty of a trustee with 
respect to the administration thereof. 








. (1) See. 3-A inserted by Order in Council, 1937. 
(2) Substituted by Order in Council, 1937. 
(3) For notifications issued under this section in conjunction. with sec. 5 


for— 

. (1) Bengal, see Beng. Stat. R. & O., Vol. II. (2) Bombay, see 
Bom. R. & O., Vol. I. (8) Madras, sce Mad. R. & a I. (4) 
Punjab, . see Punj. List of Local R. & O. (5) The United Provinces of 
Agra and Oudh, seg U.P. List of Local R. & O., Vol. I, Pt. I. See also 
note under sec. 7 (1). $ 

(4) Omitted by Order: in Council, 1937. 
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(1) On application made an hereinafter mentioned 
z and with the concurrence of the person or 
Schemes for ad- - icati 

ministration of pro- Persons making the application, the 

perty io in the [appropriate Government] if it thinks fit, 

; may settle a scheme for the administration 

of any property which has been or is to be vested in the Treasurer 

of Charitable Endowments, and may in such scheme appoint, 

by name or office, a person or persons not being or including 
such Treasurer, to administer the property. 

(2) On application made as hereinafter mentioned, and 

with the concurrence of the person or persons making the 

application, the *[appropriate Government] may, if it thinks fit, 


modify any scheme settled under this section or substitute another 
scheme in its stead. 


(3) A scheme settled, modified or substituted under 
this section shall, subject to the other provisions of this section, 
come into operation on a day to be appointed by the *[appro- 
priate Government] in this behalf, and shall remain in force 
so long as the property to which it relates continues to be 
vested in the Treasurer of Charitable Endowments or until it 


has been modified or another such scheme has been: substituted 
in its stead. . 


(4) Such a scheme when it comes into operation, shall 
supersede any decree or direction relating to the subject-matter 
thereof in so far as such decree or direction is in any way 
repugnant thereto, and its validity shall not be questioned in 
any Court, nor shall any Court give, in contravention of the 
provisions of the scheme or in any way contrary or in addition 
thereto, a decree or direction regarding the administration of 
the property to which the scheme relates: 

*[ Provided that nothing in this sub-section shall be 
construed as precluding a Court from inquiring whether the 
Government by which a scheme was made was the appropriate ` 
Government. ] ail 


(5) In the settlement of such a scheme effect shall be 
given to the wishes of the author of the trust so far as they 

















(1) Substituted by Order in Council, 1937. 
(2) Proviso inserted by Order in Council, 1937. 
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can be ascertained, and, in the opinion of the *[appropriate 
Government], effect can reasonably be given to them. 

(6) Where a scheme has been settled under this section 
for the administration of property not already vested in the 
Treasurer of Charitable Endowments, it shall not come into 
operation until the property has become so vested. 

Modelof applying . 6. (1) The application referred to 
for vesting orders in the two last foregoing sections must be 
and schemes. made,— i 

(a) if the property is already held in trust for.a charit- 
able purpose, then by: the person acting in the administration 
of the trust, or, where there are more persons than one so acting, 
then by those persons or a majority of them; and 

(b) if the property is to be applied in trust for such a 

purpose, then by the person or persons proposing so to apply it. 

(2) For the purposes of this section the executor or 
administrator of a deceased trustee of property held in trust 
for a charitable purpose shall be deemed to be a person acting 

in the administration of the trust. 
7. [Exercise by Governor-General in Council of powers 

of Local Government.] Repealed by A.O., 1937. 

8. (1) Subject to the provisions of this Act, a Treasurer 
, of Charitable Endowments shall not, as 
of ae gnusteeshiP Such Treasurer, act in the administration 
of any trust whereof any of the property 
is for the time being vested in him under this Act. 

(2) Such Treasurer shall keep a separate account of 
each properey for the time being so vested in so far as the 
property consists of securities for money, and shall apply the 
property or the income thereof in accordance with the pro- 
vision made in that behalf in the vesting order under section 4 
or in the scheme, if any, under section 5, or in both those 
documents. ; SURO a 
(3) In the case of any property so vested other than 
securities for money, such treasurer shall, subject to any special 
order which he may receive from the authority by whose order 
the property became vested in him, permit the persons acting in 
the administration of the trust to have the possession, manage- 
CEI aa ae et A 


(1) Substituted by Order in Council, 1937. 
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ment and control of the property, and the application of the 
income thereof, as if the property had been vested in them. 
9. A Treasurer of Charitable Endowments shall cause 
Annual publica- tO be published annually in the Official 
tion of list of pro- Gazette, at such time as the *[appropriate 
erties vested in Government] may direct, a list of all pro- 
Teasurer. y ect, a list Of all pro 
$ perties for the time being vested in him 
under this Act and an abstract of all accounts kept by him under 
sub-section (2) of the last foregoing section. 
10. (1) A Treasurer of Charitable Endowments shall 
Limitation of func- @lways be a sole trustee and shall not, as 
tionsand powersof such Treasurer, take or hold any property 
Treasurer. -= dz 
otherwise than under the provisions of 
this Act, or subject to those provisions, transfer any: property 
vested in him except in obedience to a decree divesting him of 
the property, or in compliance with a direction in that behalf 
issuing from the authority by whose order the property became 
vested in him. 

(2) Such a direction may require the Treasurer to sell 
or otherwise dispose of any property vested in him, and, with 
the sanction of the authority issuing the direction, to invest 
the proceeds of the sale or other disposal of the property in any 
such security for money as is *[specified in the direction] or in 
the purchase of immovable property. 

(3) When a Treasurer of Charitable Endowments is 
divested, by a direction of the *[appropriate Government] under 
this section, of any property, it shall vest in the person or 
persons acting in the administration thereof and be held by him 
or them on the same trusts as those on which it was held by 
such Treasurer. 


(1) Substituted by Order in Council, 1937. 


Seos. 10 AND 11.—Under sec. 10 the defendant has the option either 
to deposit money or to furnish security. The Court can order him to do one 
of these two things but cannot specify which hd is to do. 691.C. 658. The 
security furnished under sec. 10 however relates to the expenditure actually 
incurred or likely to be incurred by the plaintiff which is quite & different 
matter from the costs of the suit. The Court cannot direct payment of this 
expenditure otherwise than in accordance with that section, and when secu- 
rity has been furnished the Court is incompetent to order execution against 
the surety. (Zbid.) i i. 
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11.. If the office held by an officer of the Government 
ia who has been appointed to be a Treasurer 
congevisions e eX of Charitable Endowments-is abolished or 
of Treasurer in cer- its name is changed, the *[appropriate 
emigre Sopa Government] may appoint the same or 
another officer of the Government by the name of his office to 
be such Treasurer, and thereupon the holder of the later office 
shall be deemed for the purposes of this Act to be the successor 
in office of the holder of the former office. 
1{12. If by reason of any alteration of areas or by 
reason of the appointment of a Treasurer 
Transfer of pro- of Charitable Endowments for India or 
perty from one trea- for any Province for which such a treasurer 
has not previously been appointed or for 
_ any other reason it appears to the Central Government that 
any property vested in a Treasurer of Charitable Endowments 
should be vested in another such treasurer, that Government 
may direct that the property shall be so vested and thereupon 
it shall vest in that other treasurer and his successors as fully 
-and effectually for the purposes of this Act as if it had been 
originally vested in him under this Act. ] 
AAK (GO AE  & tai] 

(2) The [appropriate Government] may make rules 
consistent with this Act for— 

. (a) prescribing the fees to be paid to the Government 
in respect of any property vested under this Act in a Treasurer 
of Charitable Endowments; 

(b) regulating the cases and the mode in which schemes 
or any modification thereof are to be published before they are 
settled or made under section 5; 

(c) prescribing the forms in which accounts are to be 
kept by Treasurers of Charitable Endowments, and the mode 
in which such accounts are to be audited; and 

(d) generally, carrying into effect the purposes of this 
Act. ] i 
`- (1) Substituted by Order in Council, 1937. 2 


(2) Substituted by Act XXXVIII of 1920. 
(3) Omitted by A.O., 1937. 
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14. No suit shall be instituted against the *[Crown] in 
Indemnity to Tespect of any thing done or: purporting to 
Porenument and be done under this Act, or in respect of any 
z alleged neglect or omission to perform any 
duty devolving on the Government under this Act, or in respect 
of the exercise of, or the failure to exercise, any power con- 
ferred by this Act on the Government, nor shall any suit be 
instituted against a Treasurer of Charitable Endowments except 
for divesting him of property on the ground of its not being - 
subject to a trust for a charitable purpose, or for-making him 
chargeable with or accountable for the loss or misapplication 
of any property vested in him, or the income thereof, where 
the loss or misapplication has been occasioned by or through 
his wilful neglect or default. 


15. Nothing in this Act shall be construed to impair 
ae 4 the operation of section 111 of the *Statute 
pect to Riess 53, George III, Chapter 155, or of any- 
General and Official other enactment for the time being in force, 
Trustee. . . 
respecting the authority of an Advocate- 
General at a presidency to act with respect to any charity, or of 
sections 8, 9, 10 and 11 of the Act? No. XVII of 1864 (an Act 
to constitute an Office of Official Trustee) respecting the vest- 
ing of property in trust for a charitable purpose in an Official 


Trustee. 


16. [General Controlling authority of the Governor- 
General in Council.] Repealed by Act XXXVIII of 1920, 
section 2 and Sch. I. 


ee a, 
(1) Substituted by A.O., 1937, for ‘‘Government’’. $ 
(2) The East India Company Act, 1813 (Coll. Stats. Ind., Vol. I). 
(3) The Official Trustees Act, 1864 (which has been repealed by Act 
IZ of 1913). : : : ; 


Sec. 14.—The administration of the property of a Hospital was vested 
in the Treasurer of Charitable Endowments under sec. 3 of the Charitable 
Endowments Act. Hence a suit could not be filed against the Secretary 
alone as representing the Committee. See 26 O.C. 333=1924 Oudh 128. Suit 
for property vested in the Treasurer for Charitable Endowments. Settlor. 
alleged to have only life interest—Suit based on a title paramount to the 
settlors—Maintainability. See 1926 Oudh 431. 
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APPENDIX XII. 
The Charitable and Religious Trusts Act (XIV of 1920). 
EFFECT OF LEGISLATION. 








How repealed or otherwise 


Short title. affected by Legislation. 


Year. No. 














1920 | XIV |The Charitable and Religious |Section 2 amended by Act XLI of 
| | Trusts Act, 1920. | 1923, Sec. 2., A.O. 1937. 








— 


[20th March, 1920. 
An Act to provide more effectual control over the administration 
of Charitable and Religious Trusts. 

WHEREAS it is expedient to provide facilities for the 
obtaining of information regarding trusts created for public 
purposes of a charitable or religious nature, and to enable the 
trustees of such trusts to obtain the directions of a Court on 
certain matters, and to make special provision for the payment 
of the expenditure incurred in certain suits against the trustees 
of such trusts; It is hereby enacted as follows :— 

1. (1) This Act may be called THE 
CHARITABLE AND RELIGIOUS Trusts ACT, 
1920. 

(2) It extends to the whole of British India: 

Provided that the [Government of any Province] may, 
by notification in the 7[Official Gazette], direct that this Act, 
or any specified part thereof, shall not extend to *[that Province 
or any specified area therein] or to any specified trust or class 
of trusts. 


Short title and 
extent. 








(1) Substituted by Order in Council, 1937. 


Secs. 1 AND 3.—The Act does not cease to apply to a case where the 
trustee has parted with the entire trust property. 78 I.C. 174. Persons 
who claim adversely to the trust and who are not liable under sec. 3 are not 
proper parties to an application for directing the trustee to produce the 
accounts. 78 I.C. 174. As to applicability of the Act to property on con- 
dition of holding so long as temple lasted—No direction as to appropriation 
of income—Public trust, if constituted. See 3 Luck. 392=1928 O. 241=5 
O.W.N. 50. ‘The Madras Hindu Religious Endowments Act (II of 1927) 
has not taken away the jurisdiction of the District Judge under sec. 5 of the 
Charitable and Religious Truts Act. To a certain extent both the Acts cover 
the same ground. When the District Judge passes an order under sec. 5 of 
` Act XIV of 1920, because the Madras Hindu Religious Endowment Board 


inclination to exercise its powers uuder the Madras Act, it is a 
showed no inglinapinn atawad' Math Colleston, Digitized by eGangotri 


m 
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In this Act unless there is anything repugnant in the 
subject or context, “the Court” means the 
Court of the District Judge *{or any other 
Court empowered in that behalf by the *[Provincial Govern- 
ment], and includes the High Court in the exercise of its 
ordinary original civil jurisdiction. 


Interpretation. 





(1) These words wer 4 istri 
XLI of 1993, see, 5 arero added after the words ‘‘District Judge’”’ by Act 


(2) Substituted by A.O., 1937. 





poc resson for exercising his discretion; and the order cannot be revised by 
(1) =68 et e sec. 115, C.P. Code. 152 I.C. 1052=1935 Mad. 56 

In order that the- Charitable and Religious Trusts Act of 1920 may ap- 
ply, the trust must be substantially for public purpose. It is not sufficient 
if one of the purposes of the trust is public. A mere provision for the ser- 
vice of sadhus, occasional guests and way-farers in a dedication to an idol 
does not render the dedication substantially for public purposes. A deed of 
dedication to a Thakur or arpannama, after providing that the Government 
demands, and the zamindar’s rent were to be the first and important expens- 
cs out of the income, provided, ‘‘whatever may be the residue after meeting 
the expenses of puja path, ragbhog, occasional utsavas, sevas of sadhus, 
atithis and abbyagatas it shall be spent in making improvement in the pro- 
perty of the said Thakurji’’. Held, that the main purpose of the trust was 
making provision for the due worship of the idol and the performance of the 
necessary ceremonies; that the seva of sadhus, guests and travellers was not 
the main object of the trust but was merely incidental or ancillary to the 
worship of the idol; that by the terms of the arpannama nothing was dedi- 
cated to the public and the trust created was therefore a private trust and 
not a publie trust falling under the Charitable and Religious Trusts Act of 
1920. 21 Pat. 815=A.1I.R. 1943 Pat. 135. 

To constitute a trust ‘‘created for a public purpose of a charitable or 
religious nature’? within the meaning of Act XIV of 1920, the author or 
authors of the trust must be ascertained and the intention to create a trust 
must be indicated by words or acts with reasonable certainty. Moreover, 
the purpose of the trust, the trust property and the beneficiaries must be in- 
dicated so as to enable the Court to administer the trust if required. The 
fact that the property is recorded in the Lakheraj register as Bishunprit land 
is not conclusive to show that it is property gifted to the idol for public 
purpose. Nor would the description of the grant as gurudakshina be con- 
clusive of the grant being for public purposes. Gurudakshina means gift by 
a disciple to his Guru, and when the property is granted to the Mahant to be 
held by the grantee generation after generation, the gift must be taken to 
be a gift to the Mahant personally. Such words are not reconcilable with 
the view that granter was in fact making a dedication. Even if the grant 
i nt to the idol and not to the Mahant, that in no way 
is taken to be a grant tc bli s. Where 
shows that the property is trust property held for public purposes. ossibl: 
the evidence at the utmost only suggests that the properties Wy PTA a 
debottar and no more, the fact that the property belongs to aX Bo! in’ Pat. 
no way establish that the trust was public. 21 Pat. 815=A-T.k- 

135. : satri q Court subordinate to the 
Sec. 2.—Unden this Act the District Court is a Co 
High Court. 27 A.L.J. 911=1929 All. 581=121 I.C. 267. 
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3. Save as hereinafter provided in this Act, any person 
having an interest in any express or con- 
Power to apply to structive trust created or existing for a 
the Court in respect i A ame 
of trusts of acharit- public purpose of a charitable or religious 
able mor religious nature may apply by petition to the Court 
within the local limits of whose juris- 
diction any substantial part of the subject-matter of the trust 
is situate to obtain an order embodying all or any of the 
following directions, namely :— 








Sec. 3.—The Charitable and Religious Trusis Act of 1920. applies only to 
those cases where the entire benefit under the wakf or trust is allotted for pub- 
lic purposes. Also where a trust is of public nature any person having ani inte- 
rest in the said trust is entitled to make the application contemplated by 
sec. 3 of the Act of 1920 but he is not so entitled if the purpose of the trust 
is partly public and partly private. In the latter. case his remedy is to make 
an application under sec. 4 of the Wakf Act of 1923. 4 Luck. 429=1929 
Oudh 225 (F.B.). Sec. 3 applies to a mixed trust partly for a public and 
charitable purpose and partly for private purpose. 163 I.C. 234=1936 A. 
L.J. 546=1936 A. 411. See also 11 O.W.N. 1485=1936 Oudh 96. Act 
XIV of 1920 is not inapplicable to a trust merely because a small sum is 
reserved for purposes which may not be strictly public purposes. Where 
under the same deed or will either a specified part of the property, for 
example, a defined share in the property, or a: specified part of the income has 
Leen definitely set apart for public purposes, then ihe mere fact that any 
other part of the property or any other specified part of ihe income is for 
private purposes would not iake the case out of the provisions of the Act. 
1937 A.L.J. 11883=1.L.R. (1938) All. 1=1937 All. 786. See also 173 I.C. 
453=1937 Cal. 313. Sec. 3 of the Act sets out what must be established 
in order to bring the matter within the purview of the Act. Put shortly 
there must be a trust.. It must be ciher. express-or constructive. It must 

have been either created or it must be existing for a public purpose. And 
that public purpose must be of a charitable or a religious nature. Though 
the trust which arises in the case of a dedication to an idol is not the exact 
kind of trust which the English law contemplates, nevertheless'they are trusts, 
though of a special and particular. kind and they ave the sort which the Chari- 
table and Religious Trusts Act is intended to cover. 1941 N.L.J. 396=1941 
Nag. 317. Sae also I.L.R. (1942) Nag. 468=197 I.C. 602. The words 
` “‘thaving an interest in a trust’? must in cach case depend on the nature of 
the trust. 50 A. 880=26 A.L.J. 1379=111 I.C. 129. Sce also 119 I.C. 
365. A person who is a worshipper at a Gurdwara is a person interested in 
a public trust for this Act. 36 P.L.R. 162=1934 Lah. 949. As to what 
is a public trust, see 11 O.W.N. 1435. Where the rules of an alleged trust 
provide for the carrying on of a sort of banking business whereby loans are 
to be made at interest either on security or guarantee, the object of the 
trust is hardly consistent with its being of a religious or charitable nature. 
62 I.A. 146=57 A. 330=89 O.W.N. 865=1935 P.C. 97=69 M.L.J. 1 
(P.0.). ‘There can be no doubt on the wording of the statute that the 
Charitable and Religious Trusts Act applies only to those cases where the ~ 
entire benefit under the wakf in trust is allotted to public purposes and not 
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(1) directing the trustee to furnish the petitioner 
through the Court with particulars as to the nature and objects 
of the trust, and of the value, condition, management and 
application of the subject-matter of the trust, and of the income 
belonging thereto, or as to any of these matters, and 

(2) directing that the accounts of the trust shall be 
examined and audited: 

Rs. Provided that no person shall apply for any such 
direction in respect of accounts relating to a period more than 
three years prior to the date of the petition. 

4. (1) The petition shall show in what way the petitioner 

Ca eae claims to be interested in the trust, and 
fication of petition. Shall specify, as far as may be, the parti- 

culars and the audit which he seeks to 
obtain. 
(2) The petition shall be in writing and shall be signed 
and verified in the manner prescribed by the Code of Civil Pro- 
cedure, 1908, for signing and verifying plaints. 


uo. 








where the purpose of the trust is partly public and partly private. In every 
ease, the real substance of the trust and the primary intention of the creator 
of the trust have to be looked at. If the intention of the creator was the 
creation of a trust for a public purpose, the dedication in favour of the poor 
relations of the creator who are classed with the helpless widows in the 
neighbourhood will not destroy the public nature of the- trust. 173 I.O. 
4583=A.I.R. 1987 Cal. 313. See also 1937 All. 786. 

‘‘Pypiic Trust?’—Mosque BUILT BY PUBLIC SUBSCRIPTION.—Where a 
mosque was built. with public subscriptions and used by the Mahomedan 
publie for offering prayers and further was admitted by the respondent to 
be a religious trust in a prior suit, held, that such a mosque was a public. 
irust and that an application under sec. 3 calling upon the respondent to 
furnish certain information should be decided on merits. 17 Lah. 768= 
165 I.C. 664 (1)=1936 Lah. 695. To constitute a trust ‘‘created or ex- 
isting for a public purpose of a charitable or religious nature,’’ the author 
or authors of the trust must be ascertained and the intention to create a 
trust must be indicated by words or acts with reasonable certainty. More- 
over, the purpose of the trust, the trust property, and the beneficiaries must 
be indicated so as to enablo the Court to administer the trust if required. 
(57 A. 330=62 I.A. 446, Rel. on). 65 I.A. 252=42 C.W.N. 1013=I. 
L.R. (1938) Lah. 453=A.1.R. 1938 P.C. 195=(1938) 2 M.L.J. 228 
P.C.). 
s DR 3 (2).—Under Cl. 2 of sec. 3, the Court is enabled to direct the 
examination and audit of the accounts in whosoever’s hands the funds or 
the properties of the trust may be, quite apart from ‘whether he is a trusteé 
or not. 175 I.C. 636=19 Pat.L.T. 639=A.I.R. 1938 Pat. 280. h 

Revision.—The provisions of sec. 115, C.P. Code, and sec. 44, Punjab 
Courts Act, are very wide and an order of the District Judge under sec. 3 
is revisable. 17 Lah. 768=165 I.O. 664=1936 Lah. 695. Where a Judge 
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‘5. (1) If the Court on receipt of a petition under section 
Procedureon peti- 3, after taking such evidence and making 
tion. such inquiry, if any, as it may consider 
necessary, is of opinion that the trust to which the petition 
relates is a trust to which this Act applies. and ‘that the peti- 
tioner’has an interest therein, it shall fix a date for the hearing 
of the petition, and shall cause a copy thereof together with 
notice of the date so fixed, to be served on the trustee and 
upon any other person to whom in its opinion notice of the 
petition should be given. ' 











passes an order under sce. 3 of the Act, directing a mutawalli to file ac- 
counts within a certain time, it, cannot be said that in law no revision would 
lie from such order. 1938 O.W.N. 1054=1938 Oudh 262. 

Secs. 3 AND 5: Score or.—Tho Act is intended to provide more effeetual 
control over ihe administration of charitable and religious trusis and provi- 
sion is made therein for obtaining an order calling on the trustee to give 
„particulars of the object of the trust and if the {rust is denied. to file a suit. 
No such provision is made in the Mussalman Wakf Act of 1923. 1927 Pat. 
189. See also 1936 Lah. 695. Application under—No notice to all the 
trustees—Notiee served on three trustees only—Leegality of order. 1924 
M.W.N. 515=82 I.C. 738=1925 M. 135. An application under sec. 3 of 
the Charitable and Religious Trusts Act does not cease to be maintainable 
simply because the opponents raise a question of title. Though under sce. 
5 (6) of the Act ihe Court has no jurisdiction to decide any question of 
title’ between the petitioner and any one claiming title adversely to the trust, 
it does not mean that the moment a claim adverse jo the trust is advanced, 
the jurisdiction of the Court is ousied. When such n claim is put forward, 
it in effect amounts to a denial of the exisience of the trust. Tt is open 
to the claimant to take advantage of sce. 5 (3) and {o get the question de- 
fermined in a regular suit. If he does not avail himself of this course. the 
Court must decide whether a trust exisis. The opposing partv has still his 
remedy by way of suit. 58 Bom. 623=36 Bom.L.R. 687=1934 Bom. 343. 

Sec. 5.—In proceedings for examination of accounis of trust proveriy 
under the Charitable and Religious Trusis Act (1920), the District Judge 
did not refer to the original grant at all, but based his order on ceriain state- 

‘ments which were wholly irrelevant and inadmissible for the purpose of con- 
struing the terms of the original grant. eld, the order was illegal and 
was vitiated by material irregularity and could be set aside in revision. 
The fact that the petitioner had the remedy of suit open to him is no bar to 
fhe order being set aside in revision. 58 Bom. 623=386 Bom.L.R. 687= 
1934 Bom. 343. On this section, see also 152 I.C. 1052=1935 Mad. 56=68 
M.L.J. 55, cited under sec. 1. The District Judge has no jurisdiction 
under the Act to decide questions of title. The Act does not bar the ques- 
tions of title being agitated and decided in a regular suit by a Court exer- 
cising ordinary original civil jurisdiction. The mere fact that the Act pro- 
vides a summary remedy does not create a bar to the filing of a regular suit 
by the unsucecessful party. The party who secks to oust the jurisdiction of 
the Civil Court must establish his contention. 152 I.C. 861=11 0.W.N. 
1435=1935 Oudh 96. : 8 A 

“See. 5 confers powers on the Court to arrive at a decision on the ques- 
‘ion whether the trust was a trust to which the Act applied, upon a sum- 
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(2) On the date fixed for hearing of the petition, or on 
any subsequent date to which the hearing may be adjourned, 
the Court shall proceed to hear the petitioner and the trustee, 
if he appears, and any other person who has appeared in con- 
sequence of the notice, or who it considers ought to be heard, 
and shall make such further inquiries, if any, as it thinks fit. 
The trustee may, and, if so required by the Court, shall at the 
time of the first hearing or within such time as the Court may 








mary enquiry, and it is clearly necessary where objection is taken to the 
applicability of the Act, that the Court shall decide this question. But this 
is subject to the provision in sec. 5 (3) which provides for stay of proceed- 
ing to enable the contesting party to file a suit for a declaration. Where a 
party fails to file a suit within the time allowed, the District Judge is, per- 
fectly justified in making a summary enquiry and coming to a finding that 
the Act was applicable. 1942 O.W.N. 337=A.I.R. 1942 Oudh 387. 


Sec. 5 (3).—In a suit by a trustee under sec. 5 (3) for a declaration 
that the trust in dispute is not a public trust and that the Act does not apply 
thereto, it being common ground that the property originally stood in the 
names of the various mahanis and now stand recorded in the name of idol 
with the reigning mahant as shebait, and in possession of the shebatis on 
behalf of the idol, the onus is on the defendant alleging that the property 
is trust properiy held for public purposes io prove affirmatively that a trust 
of a publie characier was imposed upon the property. By mere acquisition 
by a mahant a properiy does not lose its secular character and assume a 
religious character, and the descent, of property from guru to chela does not 
warrant the presumption that it is religious property. The plaintiff can be 
defeated only if the defendant establishes affirmatively that a trust of a 
publie character was imposed upon the property. 21 Pat. S15=A.1.R. 
1943 Pat. 135. : 

Sec. 5 (3) AND (4).—Sec. 5 (4) in terms gives the Court of the District 
Judge jurisdiction {o decide, under certain circumstances, the question whether 
a irust is one to which ihe Act applies. When cither its existence or its 
being a trust to which the Act applies, is denied, and no undertaking as 
contemplated by sub-r. (3) is given, the District Judge is exercising a juris- 
diction vested in him, if he decides as to the nature of the trust. 178 I.C. 
167=1938 O.W.N. 1054=A.I.R. 1938 Oudh 262. Under sec. 5 (4) the 
Court has power to decide a question of title raised if no undertaking is 
given to file a declaratory suit, under sub-sec. (3), although the order of the 
Court does not operate as res judicata and does not preclude the persons 


aggrieved from filing a suit. I.L.R. (1944) Nag. 775=1944 N.L.J. 170 
=A.I.R. 1944 Nag. 190. : 


Sec. 5, Cu. (6).—The District Judge is not to make an elaborate in- 
quiry into questions of title in proceedings under the Act. S. 5 (6) would 


seem to prohibit it except in tho circumstances mentioned in the section itself. 
1944 A.L.W. 488. 


Secs. 5 AND 6.—On an application under the charitable and Religious 
Trusts Act praying that the respondents be directed to file accounts of their 
management of the property alleging that it is a religious endowment, the Dis- 
trict Judge is no doubt authorised to decide the question whether the pro- 
perty is or is not devoted to public, religious or charitable purposes. But tho 
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permit present a written statement of his case. ` If he does 
present a written statement, the statement shall be signed and 
verified in the manner prescribed by the Code of Civil Procedure. 
1908, for signing and verifying pleadings. 
< - (3) If'any person appears at the hearing of the petition 
and either denies the existence of the trust or denies that it is a 
trust to which this Act applies, and undertakes to institute 
within three months a suit for a declaration to that effect and 
for any other appropriate relief, the Court shall order a stay 
of the proceedings and, if such suit is so instituted, shall con- 
tinue. the stay until the suit is finally decided. 
_. (4) If no such undertaking is given, 
expiry of the three months no such suit has been instituted, the 
Court shall itself decide the question. 
is (5) On completion of the inauiry provided for in sub- 
section (2), the Court shall either dismiss the petition or pass 


thereon such other order as it thinks fit: 


or if after the 








proceedings of the District Judge are of a summary nature and do not, fall 
within the definition of a suit, and his decision cannot operate as res-judicata. 
36 P.L.R. 18=1984 Lah. 771. The decision of the District Judge under 
the Act—a decision from which by sec. 12 of the Act there is no anpeal— 
is a decision in a summary proceeding which is not a suit nor of the same 
character as a suit, which has not been made final by anv provision of the 
Act, and in respect of which the doctrine of res judicata does not apply 
so as to bar a regular suit even in the case of a person who was a party 
to the proceedings under the Act. The terms of sec. 6 of the Act are in- 
tended to define the consequences of the failure to comply with anv order that, 
mav be passed under sec. 5 (5) of the Act. but, the words ‘‘if a trustee 
without reasonable excuse fails to comply’? in the section cannot be read 
as excluding a contention in a regular suit that the plaintiff is not a irustee 
or to prevent a similar contention being raised by a defendant to a suit, under 
sec. 92, C.P. Code. 67 T.A. 1=1.L.R. (1940) Kar. (P.C.) 25=15 Luck. 
I=A.I.R. 1940 P.C. 7=(1940) 1 M.L.J. 1 (P.C.). Per Niamaiulla, J.— 
The order of the District Judge under sec. 5 of Act XIV of 1920. is only 
an order passed in summary proceedings and it has not the foree of a decree 
and has the effect merely of withdrawing certain restrictions imposed on the 

The deci- 


persons desirous of instituting suits under sec. 92, C.P. Code. 
sion under sec. 5 on an application for examination of accounts of the alleg- 


ed trust property does not bar a suit for a declaration that the property 
does not belong to the trust. but is in the absolfite ownership of the alleged 
trustee. 1929 All. 506. The maintenance of a suit so as to nullify the 
effect of sec. 6 of the Act is not permissible. 27 A.L.J. 653=118 I.C. 


513=1929 A. 506. : : 5 
~ Sec. 5 does not by itself contemplate the intervention of other persons 
‘for compelling. the mutawalli to file his accounts except, possibly as a mere re- 
minder to the Judge that the accounts have not been filed with a view to in- 
duce the Judge to take proceedings under sec. 10. 118 I.C. 717. 
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Provided that, where a suit has been instituted in accord- 
ance with the provisions of sub-section (3), no order shall be 


‘passed by the Court which conflicts with the final decision 


therein. 


(6) Save as provided in this section, the Court shall 
not try or determine any question of title between the peti- 
tioner and any person claiming title adversely to the trust. 


6. If a trustee without reasonable excuse fails to comply 

with an order made under sub-section (5) 

pexsilore of trustee to of section 5, such trustee shall, without 

under section 5... Prejudice to any other penalty or liability 

which he may incur under any law for the 

time being in force, be deemed to have committed a breach of 

oi trust affording ground for a suit under the provisions of 

section 92 of the Code of Civil Procedure, 1908; and any such 

suit may, so far as it is based on such failure, be instituted 
without the previous consent of the Advocate-General. 


~ 


7. (1) Save as hereinafter provided in this Act, any 

trustee of an express or constructive trust 

Powers of trustee to created or existing for a public purpose of 
apply for directions. . nae 

a charitable or religious nature may apply 

by petition to the Court, within the local limits of whose juris- 

diction any substantial part of the subject-matter of the trust 

is situate, for the opinion, advice or direction of the Court on 

any question affecting the rnanagement or administration of the 





Sec. 6.—Sec. 6 says that once 2 breach of trust has been committed, 
by the irustee by his refusal to produce the accounts, 2 suit so far as it is 
based on such failure may be instituted without the previous sanction of the 
Advocate-General. Ii nowhere says by whom such a suit should be institut- 
ed. Once an order has been passed under sec. 6 of the Act, a suit under 
see. 92 of the C.P. Code may be continued by other persons, even though 
the original plaintiff who applied under secs. 3 and 4 and secured the order 
from the District Court under sec. 6 of the Act has dropped out of the 
suit. 1933 Mad. 854=65 M.L.J. 690. A suit contemplated by sec. 6 of 
the Act does not become incompetent on the ground that one of the reliefs 
claimed therein cannot be said to be ‘based on such failure’’, t.e., the 
failure of the trustee to render accounts. The Court can entertain the suit 
so far as the other reliefs are concerned. 1933 M. 854=65 M.L.J. 690; 
see also 28 A.L.J. 1291. 

SEC. 7.—When a trustee makes an application to the District Judge to 
obtain his opinion or advice a case is presented before the District Judge for ~ 
decision. 1929 All. 581=27 A.L.J. 911 following 48 .I.A. 280=—44 M. 656 
(P.C.). Y MOT ER tee 

43 
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trust property, and the Court shall give its opinion, advice or 
direction, as the case may be, thereon: 

Provided that the Court shall not be bound to give such 
opinion, advice or direction on any question which it considers. 
to be a question not proper for summary disposal. 


(2) The Court, on a petition under sub-section (1), may 
either give its opinion, advice or direction thereon forthwith, 
or fix a date for the hearing of the petition, and may direct a 
copy thereof, together with notice of the date so fixed, to be 
served on such of the persons interested in the trust, or to be 
published for information in such manner, as it thinks fit. 


(3) On any date fixed under sub-section (2) or on any 
subsequent date to which the hearing may be adjourned, the 
Court, before giving any opinion, advice or direction, shall 
afford a reasonable opportunity of being heard to all persons 
appearing in connection with the petition. 


(4) A trustee stating in good faith the facts of any 
matter relating to the trust in a petition under sub-section (1), 
and acting upon the opinion, advice or direction of the Court 
given thereon, shall be deemed, as far as his own responsibility 
is concerned, to have discharged his duty as such trustee in the 
matter in respect of which the petition was made. 
8. The costs, charges and expenses of and incidental to 
any petition, and all proceedings in con- 
Costs of. petition nection therewith, under the foregoing 
ader ithis iet: provisions of this Act shall be in the dis- 
cretion of the Court, which may direct the whole or any. part 
of any such costs, charges anid expenses to be met from the pro- 
perty or income of ‘the trust in respect of which the petition is 
made, or to be borne and paid in such manner and by such 
persons as it thinks fit: 


Provided that no such order shall be made against any 
person (other than the petitioner) who has not received notice 





Deen ee eee ee ee ee 

' Powers of District Judge under’sec. 7—Extent of—Wakf property—Dis- 
pute between mutawallis—District: Judge appointing defendant to collect rents 
—Suit against him by mutawallis—Notice under sec. 80, C.P. Code, not 
necessary. 165 I.C. 681=—1936 A.L.J. 1112=1936 A. 801. 
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of the petition and had a reasonable opportunity of being heard 
thereon. 


9. No petition under the foregoing provisions of this 
Act in relation to any trust shall be enter- 


tained in any of the following circum- 
stances, namely; 


(a) if a suit instituted in accordance with the provisions 
of section 92 of the Code of Civil Procedure, 1908, is pending 
in respect of the trust in question; 


Savings. 


(b) if the trust property is vested in the Treasurer of 
Charitable Endowments, the Administrator-General, the Official 


Trustee or any society registered under the Societies Regis- 
tration Act, 1860; or 


(c) if a scheme for the administration of the trust 
property has been settled or approved by any Court of com- 


petent jurisdiction or by any other authority acting under the 
provisions of any enactment. 


10. (1) In any suit instituted under section 14 of the 
Religious Endowments Act, 1863, or under 
A rower of. Courts jas section 92 of the Code of Civil Procedure, 
against trustees of 1908, the Court trying such suit may, if, 
charitable and relis- on application of the plaintiff and after 
hearing the defendant and making such 
inquiry as it thinks fit, it is satisfied that such an order is neces- 
sary in the public interest, direct the defendant either to furnish 
security for any expenditure incurred or likely to be incurred 
by the plaintiff in instituting and maintaining such suit, or to 
deposit from any money in his hands as trustees of the trust 
to which the suit relates such sum as such Court considers 
sufficient to meet such expenditure in whole or in part. 





Sec. 10.—Under sec. 10. of the Charitable and Religious Trusts Act, the 
District Judge has the power to punish a mutawalli if, without any reason- 
able cause, the burden of proving which shall lie upon him, he fails to furnish 
statement of particulars of documents, or statement of accounts. This is 
purely a penal proceeding in the course of which the Judge may enquire as 
to whether a wakf is one to which the Act is applicable. But, till that stage 
arises, the Judge cannot hold any such enquiry and compel a mutawalli who 
is not admitting the applicability of the Act, to file accounts. 118 I.C. 717 
=1930 A. 81=52 A. 167. 
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(2) When any money has been deposited in accordance 
with an order made under sub-section (1), the Court may 
make over to the plaintiff the whole or any part of such sum 
-for the conduct of the suit. Before making over any sum to 
the plaintiff, the Court shall take security from the plaintiff for 
the refund of the same in the event of such refund being sub- 
sequently ordered by the Court. 
11. (1) The provisions of the 


Ges or Gaull’ Proce: Code of Civil Procedure, 1908, relating 


dure to apply. to— 
(a) the proof of facts by affidavit, 
(b) the enforcing of the attendance of any person and 


his examination on oath, 
(c) the enforcing of the production of documents, and 


(d) the issuing of commissions, 
shall apply to all proceedings under this Act and the provisions 
relating to the service of summonses shall apply to the service 
of notices thereunder. 

(2) The provisions of the said Code relating to the 
execution of decrees shall apply to all proceedings under this 
Act, and the provisions relating to Act. 

12. No appeal shall lie from any 


Barring of appeals. order passed or against any opinion, ad- 
vice or direction given under this Act. 





APPENDIX.—XIII. 
By-Laws AND RULES. 
(i) By-Laws of the Madras Hindu Religious Endowments 


Board. 
(ii) Rules framed by the Government under the Act. 

(iii) Aeecount Rules. 

(iv) Budget—Form of Budget framed by the Board. 

(v) Rules for the caleulation of income of Temples and 


Mutts. : ‘ i 
(vi) Rules under Sec. 44-B (Resumption and regrant of 


-mams). : 
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(vii) Rules relating to Devadasis and their Inams. 
(viii) Rules for Inquiries by the Board. 
(ix) Rules for Issue of commission for examination of 
witnesses. 
(x) Rules for destruction of records of the Board. 


(i) By-Laws oF THE Mapras Hixpu RELIGIOUS 
. ENDOWMENTS BOARD. 


1. (Omitted by G.O. M.S. 181—P.H. dated 12-1-1945). 

2. <Any action taken by the President under Section 18-A 
shall be published on the notice boards of the office 
of the Board, and of the offices of the Assistant Commissioners 
in the area to which such action relates, in the district gazette of 
the district or districts concerned and in such other manner as 
the President may direct. 

8. Save as otherwise provided by these by-laws, a Commis- 
sioner may exercise in respect of his division all or any of the 
powers conferred on the Board by the Act or the rules made there- 
under including the taking of evidence except the powers con- 
ferred by sections 17 (a), 19 (1), 21 (2), 22 and 67 and the rules 
relating thereto : 

Provided that a Commissioner may: if he is of opinion that 
any matter coming before him should be decided by a committee 
of the Board, refer such matter to the President who may cons- 
stitute such a Committee to deal with it. 

4. The powers and duties conferred by the following sections 
and rules and by-laws 20 and 22 of these by-laws and any other 
matter referred to a Committee of the Board by a Divisional Com- 
missioner under by-law 8 shall be exercised, performed and dealt 
with by a Committee of the Board constituted by the President. 
consisting of not less than two Commissioners of whom the Com- 
missioner of the division concerned shall be one. If the Com- 
mittee is unable to arrive at a decision (by majority), the matter 
shall be referred to and dealt with by the full Board :— 

(1) Section 3 (a)—Recommendation for the exemption of 
an endowment from the operation of the Act or for variation or 
alteration or cancellation of such exemption. 

(2) Section 25—Staying, modifying, annulling: or remit- 
ting the orders or proceedings of Assistant Commissioners. 

(3) Section 26—The exercise of powers or discharge of 
duties of Assistant Commissioners in eases of default by them. 

(4) Section 42—Appointment of temporary trustees in the 
case of maths and excepted temples. 

(5) Section 54 (3)—Supersession of hereditary trustee who 
becomes subject ‘to disqualifications. : 
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(6) Section 54 (4)—Determination of the disqualification 
of trustees, ` 

(7) * * * (omitted). 

(8) Section 57—Settlement of schemes for non-excepted 
temples. 

(9) Section 62—Enquiry into the mismanagement of 
endowments of maths and excepted temples. 


(10) Section 683—Settlement of schemes for maths and 
excepted temples. 


(11) Section 65—Application to the Court for variation or 
cancellation of schemes settled by the Court. 


(12) Section 69 (1) and (2)—Determination of the percent- 
age of the contribution to be recovered from math, temples and 
specific endowments attached to maths and temples and approval 
of rates of contribution leviable by temple committees. 


(18) Section 77 (1)—Application of the Act to endowments 
partly religious and partly secular. 


(14) Section 84—Settlement of disputes as to the applica- 


tion of the Act to maths and temples or as to whether a temple is 
an excepted temple or not. 


(15) Rules 4 and 7 of the rules appended to G.O. No. 2934, 
L. & M., dated 10th July 1926—Appeals to the Board against the 
President’s orders reducing, suspending, removing or dismissing 
an officer or servant of the Board and confirmation, cancellation 
or alteration of regulations made by Committees. 





5. It any Commissioner is, for any reason, unable to attend 
to his duties, his division shall be administered by the President 
or by such other Commissioner as the President may nominate. 


6. All matters required to be enquired into and decided 
under items 1 to 13 of by-law 4 or under Section 53-A or 65-A by 
a Committee of the Board or the Full Board shall be inquired into 
and decided at a sitting of the Committee or of the Full Board. 


T. The Board shall meet for the transaction of business at its 


office at least once in every month, and oftener if necessary, at the - 


direction of the President, Notice of the day and time when the 
meeting is to he held and the agenda for that meeting shall ordi- 
narily be circulated to all the Commissioners at least three cleat 
days before the day fixed for the meeting. [* * *]. The minutes 
of the proceedings of each meeting shall he drawn up in English 
and entered in a book to be kept for that purpose; and shall he 


signed by the President or by the Commissioner who presides ab 
such meeting. i l 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


App. XIII] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 343, 


8. (1) All moneys received by the Board, trustees, execu- 
tive officers or managers of maths, temples and specific endow- 
ments attached to maths or temples shall be lodged in— 

(i) the Imperial Bank of India, or 

(ii) the Madras Central Urban Bank, or 

(iii) a Post Office Savings Bank or 

(iv) such Central District Co-operative Banks as have been 
approved by the Registrar of Co-operative Societies for the in- 
vestment of the funds of Local Boards and Municipal Councils 
constituted under the Madras Local Boards Act of 1920 and the 
Madras District Municipalities Act of 1920, respectively. 

(2) Any such moneys not required for immediate expen- 
diture shall be invested :— 

(a) in one or other of the following securities, namely :— 

(i) promissory notes, debentures, stock or other securities 
of the Government of India; 

(ii) stock or debentures of, or shares in Railway or other 
Companies, the interest wherein shall have been guaranteed by 
the Seeretary of State for India in Council; 

(iii) debentures or other securities for money issued by or 
on behalf of, any municipal body under the authority of any Act 
ot a Legislature established in British India; or 
(b) in a Post Office Savings Bank; or 
(c) in fixed deposits for periods not exceeding three years 
in— 

(1) the Imperial Bank of India, or d 

(2) the Madras Central Urban Bank, or 

(3) such Central District Co-operative Banks as have been 
approved by the Registrar of Co-operative Societies for the in- 
vestiment of the funds of Local Boards and Municipal Councils 
constituted under the Madras Local Boards Act of 1920 and the 
Madras District Municipalities. Act of 1920, respectively, or 

(d) In the case of such moneys received by Trustees in the 
purchase or in the first mortgage of immovable property with the 
previous sanction of the Board. 


9. All applications and appeals to the Board shall be writ- 
ten,. type-written, or printed, fairly and legibly, on substantial 
white foolscap folio paper with an outer margin about 2 inches 
wide and an inner margin about 1 inch wide and separate sheets 
shall be stitched together book-wise. Writing or printing may 
be on both sides of the paper. 


10. All applications and appeals to the Board and the Assis- 
tant Commissioners shall be presented in person by the parties 
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or any of them or their duly authorised vakils at the office of the 
Board or that of the Assistant Commissioner concerned as the 
case may be, or sent by registered post to the Secretary to the 
Board or the Assistant Commissioner concerned as the case may 
be. 

11. An original application to the Board or Assistant Com- 
missioner shall be headed with a cause-title in the following form. 
The names of the parties shall be separately numbered and des- 
cribed as applicants and respondents :— 

Before the Board ot Commissioners for Hindu Religious 
Endowments, Madras [or before the Assistant Commissioners for 
Hindu Religious Endowments. | 

Application No. of 19 

Under section ot Madras Act II of 1927. 

Between :— 

Applicant (s) 
and Respondent (s) 


12. A memorandum of appeal to the Board shall be headed 
with a cause-title setting out the name of the authority against 
whose decision the appeal is preferred, the serial number and 
date of such decision and the names of the parties separately 
numbered and described as appellanis and respondents, The ap- 
peal shall be accompanied by three copies of the order appealed 
against, at least one of which shall be a certified copy. The cause- 
title shall be in the following form :— 

Before the Board of Commissioners for Hindu Religious 
Endowments, Madras. 


Appellate Jurisdiction, 


Appeal No. of 19 
Under section of Madras Act II of 1927. 
Between :— 
Applicant (s) 
and ` Respondent (s) 


dated of the Asst. Commissioner for Taluk District 
From the order No. 








the Trustee of Temple “in 
Math 


13. A miscellaneous application to the Board or an Assis- 
tant Commissioner arising from or connected with an original 
application or an appeal to it shall be headed with a cause-title 
in the following form :— 
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Before the Board of Commissioners for Hindu Religious 
Endowments, Madras. 


Mis. Application No. of 19 
in 
O. A. No. of 19 
Appeal No. of 19 . 
Under 


Between :— 
Applicant (s). 
and Appellant (s). 
i Respondents (s). 

14. Such application or appeal shall state in distinct para- 
graphs the reliefs sought and the grounds on which they are 
sought and shall be verified at the foot in the manner provided for 
a plaint in the Civil Procedure Code, 1908. 

15. Copies of such application or appeal shall be served up- 
on all parties whose rights or interests will be affected by any 
order that may be passed therein. Service shall be effected in the 
manner provided by the rules under Madras Act II of 1927 for 
the service of notices on trustees of religious endowments in res- 
pect of which a scheme is to be settled. 

16. The applicant or the appellant shall along with the ap- 
plication or appeal pay into the office of the Board or an Assis- 
tant Commissioner the costs of serving the notice on all the res- 
pondents at the rate of annas 8 per respondent and furnish as 
many true copies of the application or appeal as there are respon- 
dents together with three additional copies for the use of the 
Board or an Assistant Commissioner. £ 

At the time of each adjournment the applicant or appellant 
Shall also pay the costs of re-service of notices at the same rate 
as for the service of original notices. 

16-A. (1) Documents Produced in proceedings before the 
Board or an Assistant Commissioner shall be accompanied by an 
accurate list thereof in the form below. The serial number of 
the document, the number of the proceeding in which the docu- 
ment is produced and the name of party or the vakil producing 
the document shall be endorsed on the docket of each document :— 


CAUSE TITLE. 
List of documents filed by- 








Serial Date of Parties to Description of 
number. document. the document. 
document. 
(Sd.) 
44 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


346 THE MADRAS RELIGIOUS ENDOWMENTS ACT. [App. XIII 
Applicant or respondent or pleader for 


Appellant 
Applicant or respondent 


Appellant 

(2) No document which is torn or incomplete or in a de- 
cayed condition shall be received. 

(8) No document which is on cadjan shall be received un- 
less it is accompanied by a copy attested by the party producing 
it to be a true copy. 

Note.—No document which is liable for stamp duty under 
the Indian Stamp Act shall be received unless it bears the re- 
quired stamp duty. : 

16-B. When a party to a proceeding before the Board or an 
Assistant Commissioner is once served with notice and appears 
or fails to appear, no‘ further notice shall be issued to him except 
when the proceeding is taken up on a date prior to the date to 
which it is posted and is re-posted to another date or unless the 
issue of a fresh notice is required by the Act or the rules. 

17. Any communication from the Board to the Local Govern- 
ment shall be made by the President. 

18. Final orders and decisions of the Board passed on ap- 
plications or appeals presented to it or otherwise under section 
17 (b), 18, 25, 26, 42, 43 (3) and (4), 53 (1) and (3), 53-A, 54 (3) 
and (4) and 55 (+4), 56 (4), 57, 62, 63, 65-A (4), 65-A (5) (b), 66, 
67, 69, 70, 73 (1), 76 (1); TT (1) and 84 (1) of the Act shall be com- 
municated to the parties concerned by the Secretary to the Board. 
Final orders and decisions of an Assistant Commissioner passed 
on applications or appeals under section 42, 43 (2), 53 (1), 56 (8), 
66 and 76 (1) of the Act or under any power vested in him by an 

order of delegation shall be communicated by the Assistant Com- 
missioner to the parties concerned. Final orders and decisions 
passed by the Board or an Assistant Commissioner on miscellane- 
ous applications shall be so communicated only at the request of 
the parties and on payment by them of postal charges (either by 
remittance of money or postal stamps) for the transmission of 
such communications, | 

_ _[19. Delegation of the Board’s powers and duties shall be 
made by an order in writing. 

20. The Board shall have the power to vary or cancel an order 
of delegation and such an order shall be in writing. 

21. An order delegating powers and duties of the Board to 
an Assistant Commissioner or varying or cancelling the delega- 
tion shall be published by affixture to the notice boards of the 
office of the Board and of.the Assistant Commissioners. 
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22. Any proceeding taken and any order passed by an Assis- 
tant Commissioner shall be subject to the powers vested in the 
President of the Board and the Board under sections 24 and 25 
respectively.] (Substittited for old by-laws 19 to 24). 

* & = & 


25. The fees for the grant of a copy of any proceeding or 
record of the Board or of any Assistant Commissioner shall be 
six annas for every 100 words or fraction thereof whether the 
proceeding or record is in English or in a vernacular. The par- 
ties applying for copies shall also remit the necessary postal 
charges for the transmission of the orders on the copy applica- 
tions and of the copies, if any, ordered to be supplied. If the copy- 
ing charges called for are not received by the Board or Assistant 
Commissioner as the case may be within ten days of the issue of 
the communication calling for change, the copy application will 
he struck off. No action will be taken on any copy application 
from a person who is not a party to the proceedings unless the ap- 
plicant or his agent files an affidavit setting out how the applicant 
is interested in the subject-matter of the proceeding or record for 
‘which copy is applied for and for what purpose the copy is re- 
quired. 

Noite.—Four figures shall be reckoned as one word. 

26. Every person-applying for a copy of any proceedings 
or record which appertains to a year previous to the current calen- 
dar year shall, besides the copying charges, pay along with his 
application search fees on the following scale :— 

Rs. a. P. 

(a) Fee payable for the first document or entry 

applied for: or if only one document or entry 

is applied for, then for that document or 

entry . aes iz 96 

(b) Fee payable for every document or entry 

other than the first included in the same ap- 

plication and connected with the same sub- 

ject... Mie re . 0 4 0 

Note.—Only one search fee of eight annas need be paid for 

all papers filed together and forming a single record. 

(c) When the party does not know to which of 
two or more years a document or entry be- 
longs, the fee for searching the records of 

every year other than the first shall be ... 0 4 0 

27. Copies or extracts of proceedings or records of the Board 
or an Assistant Commissioner shall be certified by such officer of 
the Board as may be authorised by the President to do so. 


28. (1) The President or such officer of the Board as may 
be authorised by him in this behalf, may, on the application of 


0 8 0 
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any party grant permission for the inspection of proceedings of 
the Board or the records connected therewith. 

(2) The application for inspection shall specify the num- 
ber. of the proceedings and such information as may be necessary 
for identifying the records required for inspection. 

(3) Every person applying for inspection shall pay a fee 
of Re. 1/— for each day or part of a day spent on inspection of 
each proceeding or the record connected therewith. 

29. The time for an appeal under section 56 (4) of the Act 
shall be one month from the date of receipt by the trustee of the 
order appealed against. No appeal shall be entertained unless it 
is presented within one month from the date of such receipt. 


30. Receipts for money paid to the Board shall be granted 
by the head of the Accounts Section of the office of the Board. 
Temporary receipts may be granted by the Assistant Commission- 
ers and the Inspecting Officers of the Board for money paid to 


them. 


(ii) RULES FRAMED BY THE GOVERNMENT UNDER THE MApRAS HINDU 
RELIGIOUS ENDOWMENTS ACT. 


(G. O. No. 2934, L. & M., dated. 10-7-26.) 

1. The draft of a notification proposed to be issued under 
sub-section 1 of section 10 shall be published in the Fort St. George 
Gazette in English. It shall be published in English and in the 
vernacular in the district gazette of the district over which juris- 
diction is extended or from which jurisdiction is withdrawn. 

2. No post carrying a maximum salary of over Rs. 250 per 
mensem shall be created by the Board without the sanction of the 
Government nor shall the maximum salary of any post be increas- 

ca by the Board to over Rs. 250 per mensem without such sanc- 
ion, 


_ 3. An inquiry in judicial form shall precede every order 
imposing any substantive punishment, other than a fine, on any 
Officer or servant. The charge or charges, against the officer or 
servant shall be reduced to writing and communicated to him. 
The evidence against him shall be brought on record and explain- 
ed to him and he shall be allowed reasonable time and opportunity 
to rebut the evidence adduced against him and to furnish in writ- 
ing such explanation as he may have to offer. The order passed 
after such inquiry shall contain a statement of the charge or 
charges, the explanation of the officer or servant, an examination 
of the evidence for and against him and the finding on each 
charge. A copy of the order shall without delay be communicated 
to the officer or servant. 
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Appeal. 

4. [Every officer or servant of the Board shall have a right 
of appeal to the Government against any order of the President 
reducing, suspending, removing or dismissing him from service.]. 
(See G. O. No. 1048, L.S.G., dated 15-38-1937, Fort St. George 
‘Gazette, dated 16th March, 1937, Pt. I-A, p. 150; G. O. No. 3460, 
P. H., dated 19-10-1938, Fort St George Gazette, Pt. I-A, dated 
13th December, 1938, p. 822.) i 

No appeal under this rule shall be entertained unless it is 
presented within one month of the date of receipt by the officer or 
servant of the order appealed against. 


Explanation. 

The termination of the service of an officer or servant by the 
issue of a notice not on the ground that this post is no longer neces- 
sary but on the ground that he has been unsatisfactory in his work 
or conduct is a removal within the meaning of this rule. 

In the case of employees on probation the termination of 
their services during the period of their probation does not amount 
to any punishment and there is therefore no right of appeal. 


Qualifications. 


5. No person shall be eligible for appointrent to any post 
under the Board carrying a salary of Rs. 40 per mensem or more 
unless he is qualified under the Public Service Natification, for 
the time being in force for entry into the superior service under 
Government : 

Provided that the Board may exempt any person from pos- 
sessing the above qualification, the President being competent to 
exempt persons for a period not exceeding six months. 

6. No person shall be appointed as head accountant in the 
office of the Board unless he has passed the Government Special 
Test Examination in the Account Test or possesses the Govern- 
ment diploma in Accountancy or other equivalent qualification. 


7. * * * (Omitted G.O. M.S. 3490, P.H. dated 16-12-1944). 


8. The time allowed for an appeal— 

(a) by any’ office-holder or servant of a temple other than 
an excepted temple against the order of a trustee. 

(b) by a hereditary office-holder or servant of a temple 
other than an excepted temple against the order of an Assistant 
Commissioner, and 

(c) by any office-holder or servant of an excepted temple 
against the order of a trustee, shall be in the case of appeals to 
the Assistant Commssioner one month and in the ease of appeals 
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to the Board two months from the date of receipt by the office- 
holder or servant of the order appealed against, 

18-A, Where in the case of an appeal referred to in rule 8 the 
whole or any part of the fee required to be paid under Schedule 
II read with section 81 of the Act has not been paid, the Assis- 
tant Commissioner, or the Board as the case may be, may, in his 
or its discretion, at any stage allow the person, by whom such fee 
is payable, to pay the whole or part, as the case may be, of such 
fee, and upon such payment the document, in respect of which 
such fee is payable, shall have the same force and effect as if such 
fee has been paid in the first instance. 

9. The consultation required under sub-sections (1) and (2) of 
section 57 and under sub-sectious (1) and (3) of section 63 shall be 
made in the following manner. The Board shall by notice inform 
the trustee and the persons having interest of its intention to 

frame, modity or cancel a scheme of administration for the endow- 
ments of a temple or math or for a specific endowment attached 
to a temple or math and call upon them to submit any representa- 
tions they may wish to make before a date to be specified in such 
notice. The notice shall be sent by registered post to trustee. The 
affixing of copies of notices to the notice-hoards or front doors of 
the temples or maths concerned shall be deemed to be sufficient 
intimation to the persons having interest. All representations 
submitted in time by trustees, or persons having interest shall be 
taken into consideration by the Board in settling, modifying or 
cancelling the scheme. 

10. Every order of the Board settling, modifying or cancel- 
ling a scheme under section 57 or section 63 shall be published in 
the notice board of the temple or math affected by the order and in 
the district gazette of the district or districts in which the temple 
or math or the temple or math to which the specific endowment 

is attached is situated; where the order affects a temple or speci- 
fic endowment attached to a temple it shall also be published in the 
notice board of the Assistant Commissioner, if any, within whose 
jurisdiction the temple affected is situated. 

11. Inquiries by the Board under the Act shall be made either 
by all the Commissioners sitting together or when so authorised by 
the Board in a specifie ease or generally by by-laws framed under 
clause (d) of sub-section (1) of section 19 by any one or more of 
them. 

12. At any stage during the course of an inquiry the Board 
may, of its own motion or at the request of any party to an inquiry, 
issue summons to any person to give evidence as a witness or to 
produce any document in his possession and may examine him as 

-a witness or require him to produce such document. 





(1) Added by G.O. No. 705. L. & M. dated 22-2-1930. 
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13. Every summons for the attendance of a person to give 
evidence or to produce a document shall specify the time and place 
at which and the day on which he is required to attend and also 
whether his attendance is required for the purpose of giving evi- 
dence or to produce a document or for both purposes; and any 
particular document, which the person summoned is called on to 
produce shall be described with reasonable accuracy. 

14. Any person present at the place of inquiry may be re- 
quired by the Board to give evidence or to produce any document 
then and there in his possession or power. 


15. Whoever is summoned to appear and give evidence in an 
inquiry shall attend at the time and place mentioned in the sum- 
mons for that purpose and whoever is summoned to produce a 
document shall either attend to produce it or cause it to be pro- 
duced at such time and place or cause such document to be sent 
to the Board by registered post so as to reach it at such time and 
place. 

16. The summons shall be deemed to have been duly served 
on the person summoned if it is sent by registered post and an ac- 
knowledgment or refusal thereof has been received. 

17. Service shall in all cases be made a sufficient time before 
the time specified in the summons for the attendance of the person 
summoned, to allow him a reasonable time for preparation and for 
travelling to the place at which the evidence is required. 

18. A person summoned and attending shall, unless the 
Board otherwise directs, attend at each hearing until the inquiry 
is completed. r 

19. A person summoned either to give evidence or to produce 
a document shall, along with summons, be given such batta and 
travelling allowances as may be fixed by the Board. 

20. It shall be competent to the Board to allow in addition 
any reasonable remuneration to any expert who may be summoned 
to give evidence for the time occupied both in giving evidence and 
in performing any work of an expert character necessary for or 
connected with the inquiry. > : 3 

21. No summons shall be issued at the instance of a party un- 
less the party first pays to the Board such sum, as in its opinion is 
sufficient to defray the travelling and other expenses of the person 
summoned in passing to and from the place of inquiry and for one 
day’s attendance and the remuneration payable, if any. 

22. Where it is necessary to detain the person summoned for 
a longer period than one day the party at whose instance he was 
summoned shall pay to the Board such sum as it may fix to defray 
the expenses of such detention for such further period and in de- 
fault of such deposit the Board shall discharge the person sum- 
moned without requiring him to give evidence. 
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23. The petitioner has the right to begin unless the respon- 
dent admits the facts alleged by the petitioner and contends that 
either in point of law or on some additional facts alleged by the 
respondent the petitioner is not entitled to any part of the relief 
which he seeks, in which case the respondent has the right to begin. 


24. (1) On the day fixed for the hearing of the inquiry or on 
any other day to which the hearing is adjourned, the party having 
the right to begin shall state his ease and produce his evidence in 
support of the issues which he is bound to prove. 

(2) The other party shall then state his case and produce 
his evidence if any and may then address the Board generally on 
the whole ease. 

(3) The party beginning may then reply generally on the 
whole case. 

25. Where there are several issues, the burden of proving 
some of which lies on the other party, the party beginning may, 
at his option, either produce his evidence, on those issues or re- 
serve it by way of answer to the evidence produced by the other 
party; and in the later case, the party beginning may produce 
evidence on those issues after the other party has produced all 
his evidence and the other party may then reply specially on the 
evidence so produced by the party beginning; but the party be- 
ginning shall then be entitled to reply generally on the whole ease. 

26. The evidence of the witnesses in attendance shall be 
taken orally in open office in the presence and under the personal 
direction of a Commissioner of the Board. 


27. It shall not be necessary to take down the evidence of the 
witnesses in writing at length but as the examination of each wit- 
ness proceeds, a memorandum of the substance of what each wit- 
ness deposes, shall be written and signed by the presiding Com- 
missioner or by the Commissioner as the case may be and shall 
form part of the record. 

28. (1) Where the Commissioner of the Board is unable to 
make a memorandum as required in the above rule, he shall cause 
the reason of each disability to be recorded and shall cause the 
memorandum to be made in writing from his dictation in open 
office. 

(2) Every memorandum so made shall form part of the 
record. 

29. (1) Where a witness is about to leave the jurisdiction of 
the Board or other sufficient cause is shown to the satisfaction of 
the Board why his evidence should be taken immediately the Board 
may, on the aplication of any party or of the witness, at any time 
after the institution of the inquiry, take the evidence of such wit- 
ness in the manner hereinbefore provided. 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


AMER 





Arr. XIII] THE MADRAS RELIGIOUS ENDOWMENTS ACT. 353 


(2) Where such evidence is not taken forthwith and in the 
presence of the parties, if any, such notite as the Board thinks 
sufficient of the day fixed for the examination shall be given to the ` 
parties, if any. 

30. The Board may at any stage of an inquiry recall any wit- 
ness who has been examined and may put such questions to him 
as they think fit. 

31. The Board may at any stage of an inquiry inspect any 
property or thing concerning which any question may arise. 

32. The Board may order that any fact or facts may be prov- 
ed by affidavit, or that the affidavit of any witness may be read at 
the hearing, on such conditions as it considers reasonable : pro- 
vided that where it appears to the Board that any party bona fide 
desires the production of a witness for cross-examination, and that 
such witness can be produced, an order shall not be made authori- 
sing the evidence of such witness to be given by the affidavit. 

33. (1) Upon any application evidence may be given by 
affidavit, but the board may at the instance of either party order 
the attendance for cross-examination of the deponent. 

(2) Such attendance shall be at the place of inquiry, unless 


the deponent is exempted from personal appearance therein or the 
Board otherwise directs. 


84. (1) Affidavits shall be confined to such facts as the depo- 
nent is able of his own knowledge to prove, except on interlocu- 
tory applications, on which statements of his belief may be admit- 
ted provided. that the grounds thereof, are stated. 

(2) The costs of every affidavit which shall unnecessarily 
set forth matters of hearsay or argumentative matter or copies of 
or extracts from documents, shall (unless the Board otherwise 
directs) he paid for the party filing the same. 

35. Any person who is required to appear under rules 12, 
18 or 30 or to produce a document shall, on failure to do so, un- 
less he proves to the satisfaction of the Board that such failure 
was not wilful but arose from circumstances beyond his control, 
be liable to a penalty not exceeding Rs. 100 for every such failure. 
The Court shall on the application of the President of the Board 
recover the fine imposed as if a decree had been passed for the 
fine by the Court against the person concerned. 


RULES FOR RETENTION AND RETURN OF DOCUMENTS BY THE 
Hixpu RELIGIOUS ENDOWMENTS BOARD. 
(G. O. No. 3388, L. &M., dated 22nd August, 1930, Local 
Self- Government Department.) 


In exercise of the powers conferred by sub-section (1) and 


clause (e) of sub-section (2) of section 71 of the Madras Hindu 
45 
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Religious Endowments Act, 1926 (Act II of 1927), read with sec- 
tion 15 of the Madras General Clauses Act, 1891 (Act I of 1891), 
the Governor acting with Ministers is hereby pleased to make the 
following amendment to the rules framed under the Madras 
Hindu Religious Endowments Act, 1923 (Act I of 1925) and pub- 
lished with the notification of the Local Government in the L. & 
M. Department No. 757, at pages 239 to 243 of Part I-A of the 
Fort St. George Gazette, dated the 20th July, 1926 :— 


AMENDMENT. 
After rule 35 of the said rules the following shall be add- 


ed as rules 35-A to 35-N :— 

35-A. (1) Where a petitioner bases his claim upon a docu- 
ment in his Soa Darg he shall produce it before the 
Board when the petition is presented and at the same time deliver 
the document or a copy thereof to be filed with the petition, 

(2) Where he relies on any other documents (whether in 
his possession or power or not) as evidence in support of his 
claim, he shall enter such documents in the list to be added or 
annexed to the petition. 

85-B. Where any such document is not in the possession or 
power of the petitioner, he shall, if possible, state in whose pos- 
session or power it is. 

35-C. (1) A document which ought to be produced hefore the 
Board by the petitioner when the petition is presented, or to be 
entered in the list to be added or annexed to the petition, and 
which is not produced or entered accordingly, shall not, without 
the leave of the Board, be received in evidence on his behalf at 
the hearing of the petition. 

(2) Nothing in this rule applies to documents produced 
for cross-examination of the respondent’s witnesses, or in answer 
to any case set up by the respondent or handed to a witness mere- 
ly to refresh his memory. 

35-D. (1) The parties or their pleaders shall produce, at 
the first hearing of the petition, all the documentary evidence of 
every description in their possession or power, on which tliey in- 
tend to rely, and which has not already been filed in the office of 
the Board, and all documents which the Board has ordered to be 
produced. 

` (2) The Board shall receive the documents so produced: 
provided that they are accompanied by an accurate list thereof 
prepared in such form as the Board directs. 


35-E. No documentary evidence in the possession or power 
of. any party which should have been but has not been produced 
in accordance with the requirements of rule 35-D shall be received 
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at any subsequent stage of the proceedings unless good cause is 
shown to the satisfaction of the Board for the non-production 
thereof; and the Board receiving any such evidence shall record 
the reasons for so doing. 


35-F. The Board may at any stage of the petition reject any 
document which it considers irrelevant or otherwise inadmissible, 
recording the grounds of such rejection. 


35-G. (1) Subject to the provisions of the next following 
sub-rule, there shall be endorsed on every document which has 
heen admitted in evidence in the petition the following particu- 
lars, namely :— 

(a) the number and title of the petition, 

(b) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted; 
and the endorsement shall be signed or initialed by the presid- 
ing Commissioners or by the Commissioner as the ease may he. 

(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted, for 
the original under the next following rule, the particulars afore- 
said shall be endorsed on the copy and the endorsement thereon 
shall be signed or initialed hy the presiding Commissioners or by 
the Commissioner, as the case may be. 


35-H. (1) Save in so far as is otherwise provided bv the 
Banker’s Books’ Evidence Act, 1891, where a document admitted 
in evidence in the petition is an entry in a letter-book or a shon- 
hook or other account in current use, the party on whose behalf 
the hook or account is produced may furnish a copy of the entry. 

(2) Where such a document is an entrv in a public record 
produced from a publie office or by a public officer, or an entry in 
a book or account belonging to a person other than a party on 
whose behalf the book or account is nrodneed, the Board may re- 
quire a copy of the entry to be furnished— 


(a) where the resord. book or account is produced on be- 
half of a party then by that party, or 


(b) where the record, hook or account is produced in ohe- 
dience to an order of the Board acting of its own motion, then by 
either or any party. 

(3) Where a copy of an entry is furnished under the fore- 
going provisions of this rule, the Board shall. after causing the 
copy to be examined, compared and certified, in the manner men- 
tioned in sub-rule (4), mark the entry and eause the book, account 
or record in which it oceurs to be returned to the person produc- 
ing it. = 
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(4) The Board: or such officer as it appoints in this behalf, 
shall mark the document for the purpose of identification and, 
after examining and comparing the copy with the original, shall, 
if it is found correct, certify it to be so and return the book to the 
person producing it and cause the copy to be filed. 


35-I. Where a document relied on as evidence by either 
party is considered by the Board to be inadmissible in evidence; 
there shall be endorsed thereon the particulars mentioned jin 
clauses (a), (b) and (c) of sub-rule (1) of rule 35-G, together with 
a statement of its having been rejected, and the endorsement shall 
be signed or initialed by the presiding Commissioners by the Com- 
missioner, as the case may be. 


35-J. (1) Every document which has been admitted in evi- 
dence, or a copy thereof where a copy has been substituted for the 
original under rule 35-H, shall for part of the record of the peti- 
tion. 

(2) Documents not admitted in evidence shall not form 
part of the record and shall be returned to the persons respec- 
tively producing them: 

Provided that no document shall be returned which by 
force of the order has become wholly void or useless. 


85-K. Notwithstanding anything contained in rule 35-H or 
rule 35-J, the Board may, if it sees sufficient cause, direct any 
document or book produced before it in any petition to be im- 
pounded and kept in the custody of an officer of the Board, for 
such period and subject to such conditions as the Board thinks fit. 


35-L. (1) Any person, whether a party to the petition or not, 
desirous of receiving back any document produced by him in the 
petition and placed on the record shall, unless the document is 
impounded under rule 35-K, be entitled to receive back the same— 

(a) where the petition is one in which the order passed is 
not liable to be questioned by a suit or application in a Court, 
when the petition has been disposed of, and 

(b) where the petition is one in which the order passed is 
So liable to be questioned in a Civil Court, when the Board is 
satisfied that the time for filing a suit or application has elapsed 
and that no suit or application has been filed or, if a suit or appli- 
cation has been filed, when such suit or application has been dis- 
posed of: $ 


y Provided that a document may be returned at any time 
earlier than that prescribed by this rule if the person applying 
therefor delivers to the proper officer a certified copy to be substi- 
tuted for the original and undertakes to produce the original if 
. required to do so: . 
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Provided also that no document shall be returned which, 
by force of the order has become wholly void or useless. 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it. 

(3) Every application under the first proviso to sub-rule 
(1) shall be made by a verified petition setting forth facts justi- 
fying the immediate return of the original and the Board may 
make such order a$ it thinks fit for costs of any or all the parties 
to the application, including any costs “incidental to the prepara- 
tion of the certified copy to be substituted for the original” and 
may further direct that any party against whom any order for 
Se is made shall have such costs, if paid, “included as costs in 
the cause”, 


35-M. (1) The Board may of its own motiow and may, in its 
discretion, upon the application of any of the parties to a petition, 
send for, either from its own records or from any other Court, the 
record of any other petition or proceeding, and inspect the same. 

(2) Every application made under this rule shall (unless 
the Beard otherwise directs) be supported by affidavit showing 
how the record is material to the petition in which the application 
is made, and that the applicant cannot without unreasonable delay 
or expense obtain a duly authenticated copy of the record or of 
such portion thereof as the applicant requires, or that the produc- 
tion of the original is necessary for the purposes of justice. 


(3) Nothing contained in this rule shall be deemed to en- 
able the Board to use in evidence any document which under the 
law of evidence would be inadmissible in the petition. 


35-N. The provisions herein contained as to documents shall, 


so far as may be, apply to all other material objects producible as 
evidence. 


36. Every order of the Board under section 67 shall be pub- 
lished in the notice board of the temple or math affected by the 
order and in the District gazette of the district or districts in 
which the temple or math is situated. Where the order affects 
a temple or a specific endowment attached to a temple it shall also 
be published in the notice board of the Assistant Commissioner, 
if any, within whose jurisdiction the temple affected is situated. 


37. The amount of the costs, expenses or contributions paya- 
ble by a temple, math or specific endowment under section 68 or 
section 69, shall be communicated to the trustee thereof or where 
there are more trustees than one to the managing trustee, if any, 
and if there is no managing trustee, to any one of the trustees, by 
a notice which shall be delivered in person or sent by registered 
post, acknowledgment due. The time allowed by the Board, under 
sub-section (2) of section 70, for the payment of the amount so 
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demanded shall be calculated from the date of receipt of such 
notice by the trustee aforesaid or in the case of his refusal to re- 
ceive the notice, from the date of such refusal. 
Explanation—Where the trustee is evading seryice of the 
notice or where the service cannot for any other reason be effected 
on him in the manner aforesaid, the notice may be seryed on the 
executive officer appointed under the Act or if there is no execu- 
tive officer, or the archaka or other person who is in charge of 
the math, temple or sPecific endowment concerned, and such 
service shall be deemed to be sufficient service on the trustee. 


37-A. The working hours for the President and other Com- 
missioners and for the staff of the Board shall be the same as 
those fixed for employees in the Madras Government Secretariat. 


37-B. The tours of the President shall be subject to the con- 
trol of the (Government), and those of the other Commissioners 
shall be subject to the control of the President. 


37-C. Powers conferred on the Board by sections 57 (1-A), 
63 (1-A) or 65-C of the Act or by any scheme settled by the Board 
or by any Court, to appoint or to remove, dismiss or otherwise 
punish, a paid executive officer, manager or superintendent for 
any temple or math or any endowment or endowments connecied 
therewith shall, notwithstanding anything contained in the by- 
laws made by the Board, be exercised by an individual Commis- 
sioner or by a Committee of the Board, subject to confirmation by 
the full Board. 


Leave and Leave Salary. 


38. The President and Commissioners [* *] shall be eligi- 
ble for casual and other leave (and leave salary) to the same ex- 
tent and subject to the same conditions and restrictions as Goy- 
ernment servants drawing the same pay. 


39. A Commissioner may, subject to a report to the Presi- 
dent, avail himself of casual leave. Applications for any other 
kind of leave shall be submitted to the (Government) for sane- 
tion through the President who may sanction or refuse the same. 
The President may, subject to a report to the (Government), avail 
himself of casual leave. Application for any other kind of leave 
for the President shall be made to the (Government) who may 
sanction or refuse the same. 


40. All applications for any kind of leave from officers and 
servants of the Board shall be made to the President who may 
sanction or refuse the same. 


Conditions of Service. 
40-A. (1) Save as otherwise provided in the Act in these 
rules or in any other rules in force for the time being, the condi- 
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tions of service of all officers and servants of the Board shall be 
the same as those prescribed for Government servants of similar 
standing and status, in the Fundamental Rules and the subsidiary 
rules thereunder as for the time being in force. 


(2) Any power assigned to the head of the department in 
the provisions applicable to such Government servants shall be 
exercised by the President of the Board. 


(3) In the case of officers and servants employed on or 
after the 4th September, 1933, the Madras Leave Rules, 1933, as 
for the time being in force shall apply. ~- 


(4) In these rules the expression ‘superior service’ has the 
same meaning as in the Fundamental Rules. 


40-B. No order sanctioning a personal allowance or an ad- 
vance increment to any officer or servant of the Board shall be 
passed without the previous sanction of the (Government). 


40-BB. No person whose age exceeds 35 years shall be ap- 
pointed to any post in the superior service of the Board without 
the previous sanction of the (Government). 

40-C. (1) No person who has been dismissed from the ser- 
vice of Government or of any local authority shall be employed in 
the service of the Board except with the previous sanction of the 
(Government). . 


(2) No person who has been or is convicted of a political 
offence or of an offence involving moral turpitude shall be em- 
ployed or retained in the service of the Board except with the 
previous sanction of the (Government) : 


(Provided that no person shall be disqualified for appoint- 
ment under the Board by reason only of his conviction for an of- 
fence committed in furtherance of the non-co-operation or civil 
disobedience movement). 


40-D. (1) Every appointment to a post in superior service 
shall be subject to probation for a period of two years on duty 
within a continuous period of three years. Such probation may 
be either in said post or in any other post with similar duties. 

(2) The appointing authority may, before the expiry of the 
period of probation, for reasons to be specified in writing, termi- 
nate the probation of any person and revert him to his permanent 
post if he is already a permanent officer or servant or discharge 
him from the service of the Board in other cases. 


(3) The order in which persons who are on probation and 
persons who have completed their period of probation shall be 
discharged or reverted for want of vacancies shall be as follows ;— 
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First, the persons who are on probation, in order of junio- 
rity, and 
Second, the persons who have completed their period of 
probation, in order of juniority. 

Lxplanation.—For the purposes of this sub-rule, juniority 
as.between persons who are on probation shall be determined by 
the total length of their service which counts for probation, and 
as between persons who have completed their period of proba- 
tion, by the dates on which the probation was completed. 

(4) Persons who have been discharged or reverted for 
want of vacancies under sub-rule (8) shall be re-appointed as 
pocansies arise in the inverse of the order laid down in that sub- 
rule : : 

Provided that nothing contained in this sub-rule shall be 
deemed to give avy such person a right to be reappointed in pre- 
ference to another who has been discharged or reverted later 
under clauses (1), (3) or (4) of sub-rule (a) of rule 40-E and who 
is entitled to reappointment under rule 40-G. 

(5) A. person who has completed his period of probation 
shall be confirmed at the earliest opportunity. Where there are 
two or more such probationers, the probationer who completed 
his period of probation earliest shall be confirmed first. 

40-E. (a) When any post or posts are abolished, persons 
shall be selected for discharge or reversion from the unit concern- 
ed in the following order, namely :— 

(1) acting persons who have not completed their period 
of probation, in order of juniority ; 

(2) persons who have attained the age of fifty-five years, 
in order of age, the oldest being discharged or reverted first; 

(3) Persons who have completed their period of probation, 
in order of juniority; and 

(4) permanent officers or servants not coming under cate- 
gory (2) in order of juniority : 

Provided that no officer or servant shall be discharged on 
the abolition of any appointment unless he cannot be provided 

for otherwise. 

Explanation (1).—An appointment the pay of which is re- 
duced shall be deemed to be abolished within the meaning of this 
sub-rule, 

Explanation (2)—The unit for puroses of selection of per- 
sons for discharge or reversion shall be the group of holders of 
posts of the same grade or of higher grades, if any, to which trans- 
fers, appointments or promotions are normally made by the same 
authority. 
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_ Lxplanation (3).—For the purposes of this sub-rule junio- 
rity or seniority shall be determined— ON VEENA 

(i) in cases falling under clause (1), according to the total 
length of service which counts for probation; 


(ii) iu cases falling under clause (3), according to the dates 
on which the probation was completed; and 

(iii) in cases falling under clause (4), according to the 
position in the service list. 

(b) Where a person to be discharged under clause (4) of 
sub-rule («) holds a post in a grade to which promotions are nor- 
mally made from a lower grade, he shall, if he so desires, instead 
of being discharged, be reverted to such lower grade and be plac- 
ed at the top thereof and sub-rule (a) shall be applied to the selec- 
tion of persons for discharge or reversion from such lower grade. 

40-F. Any person who is discharged or reverted under sub- 
rule (@ of rule 40-E shall, within six months after the date on 
which he was informed of the order of discharge or reversion, be 
entitled to appeal against such order on the ground that that sub- 
rule has not been complied with, to the authority to whom an ap- 
peal from an order dismissing him would lie. 

40-G. When candidates are required for appointment to 
any post in a unit, preference shall be given to persons discharged 
or reverted from such posts in the unit otherwise than under 
clause (2) of sub-rule (a) of rule 40-E, so long as such persons 
desirous of such appointment are available, appointments being 
made in the inverse of the order in which they were discharged 
or reverted from such unit: 

Provided that in the case of a person who did not on the 
daie of his discharge or reversion hold the post substantively, he 
possesses the qualifications, if any, prescribed for the post or has, 
before discharge or reversion heen exempted by competent autho- 
rity from the possession of such qualifications : 


Provided also that if the appointing authority considers’ it 
undesirable that any specified person should be appointed under 
this rule, such authority may, for reasons to be recorded in writ- 
ing and communicated to the person concerned, refuse to appoint 
him; and an appeal shall lie from such refusal as if it were an 
order of dismissal : 


Provided further that nothing contained in this rule shall 
be deemed to give any person discharged or reverted under clause 
(1) or (3) or sub-rule (a) of rule 40-1, a right to he reappointed 
in preference to another who has been discharged or reverted 
later under sub-rule (3) of rule 40-1) and who is entitled to re- 
appointment under sub-rule (4) of that rule, 

46 ; 
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40-H. Any person eligible for re-employment under rule 
40-G snau be cutiued to appear lo we autuoriy to Whom an ap- 
peal irom an oruer wsnussug nun would ie, ou tue ground that 
some person who should have peen re-employed later uas peen re- 
employed betore him. Such appeal shau be prererred, witnin six 
months atter the date on which sucn ovner person Was re-empioyeu, 


40-I. Reasonable notice shall be given to an officer or ser- 
vant ın permanent employ berore he us aischarged under rue 
4U-J4. lı, In any case, notce or al least three Mouths 1s not given 
and the officer or servant nas not been provided witn other em- 
ployment on the date on which his services are dispensed with, a 
compensation gratuity not exceeding his emoluments, tor tne 
period by which the notice actually given falls short of three 
months shall, with the sanction of the Board, be paid to him. 

40-J. (1) Unless it contains an express statement to the 
contrary, an order for the abolition of an appointment or for the 
reduction of the emoluments of an appointment shall not be 
brought into operation before the expiry of three months after 
notice has been given to the officer or servant whose services are 

to be dispensed with, on such abolition or reduction. 

(2) The President shall be responsible for avoiding any 
unnecessary delay in giving such notice. 

(8) In the ease of an officer or servant on leave, the orders 
shall not be brought into operation before the leave expires, 


Travelling allowance. 


41. Travelling allowance may be drawn by the President 
and Commissioners of the Board and by the officers and servants 
of the Board in accordance with the Madras Travelling Allowance 
Rules for the time being in force: 

Provided that the President and the Commissioners of 
the Board shall not be placed below Grade III under the Madras 
graveling Allowance Rules whateyer the salary drawn by them 
may be. . 


Budget. 


42. The Board shall in the month of (March) in each fasli 
year frame budget (in the form contained in the schedule annexed 
to these rules) show the probable receipts and the expenditure 
which it proposes to incur during the following fasli year and 
shall submit a copy of the budget to the Government before the 
end of (March). The budget shall contain provision adequate in 
the opinion of the Government for the due discharge of all liabi- 
lities in respect of loans contracted by the Board and for the 
maintenance of a working balance; and if the budget as submit- 
ted to the Government fails to make these provisions the Goyern- 


CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


App. XIIL{ THE MADRAS RELIGIOUS ENDOWMENTS ACT. 363° 


ment may alter any part of it so as to ensure that such Provisions 
are made. 


43. As soon as may be after the first day of (August) and 
not later than the first day of (October) in each falsi year the 
Board shall submit to Government— 

a report of its administration during the proceeding fasli 
year in such form and with such details as the (Government) may 
direct, 

{a review of the administration of the committees under 
its control during the preceding fasli year with such details as 
the (Government) may direct. ] 


44. [* * *] Omitted. 


45. The time within which an application to the Court under 
sub-section (2) of section 77 may be made to modify or set aside 
the order of the Board determining what portion of any endow- 
ment or property or of the income therefrom shall be allocated to 
religious uses shall be three months from the date of the Fort St. 
George Gazette in which the order shall be published. 


45-A. The Asst. Commissioner may summon any person to 
attend before him and to give evidence or produce any document 
in his possession, as the case may be, in respect of any enquiry 
or other proceedings under the Act and may examine him, as a 
witness or require him to produce such document; and the pro- 
cedure laid down in these rules for summoning the attendance of 
witnesses and the production of documents before the Board shall 
be followed as far as it can be made applicable. 

45-B. Any person who is required to appear or to produce a 
document under rule 45-A shall on failure to do so, unless he 
proves to the satisfaction of the Asst. Commissioner that such 
failure was not wilful but arose from circumstances beyond his 
control be liable to such penalty not exceeding Rs. 50 for every 
such failure as may be imposed by the Asst. Commissioner. The 
said order shall be subject to confirmation by the Board. The 
Court shall on application by the President of the Board recover 
the fine imposed as if a decree had been passed for the fine by the 
Court against the person concerned. 


46. In these rules and the schedule annexed thereto, unless 
there is anything repugnant in the subject or context Govern- 
ment means “The Government of Madras”, 

(Schedules and forms—omitted). 
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(iii) Account RULES. 
(G.O. No. 1249, L. & M., dated 17-3-1928.) 


Receipts. 


1. All transactions to which any commissioner or employee 
of the Hindu Religious Endowments Board in his official capacity 
is a party, shall be brought into account and all moneys received 
by such commissioner or employee shall be paid in full without 
delay into a Treasury or Bank with which the Board has trans- 
actions to be credited to the appropriate account of the Board. 


2. The appropriation of receipts to expenditure shall, as a 
rule, be avoided. - 


3. Any officer of the Board authorized by it in this behalf 
shall grant receipts for all moneys received by him for credit to 
the Board’s funds. A. counterfoil receipt book bearing printed 
machine numbers shall be maintained for the purpose. 


4. Recoveries of over-payments relating to the current year 
shall be shown as abatement of charges of the accounts concerned, 
If the over-Payment relates to previous years, the accounts of 
which have been finally closed, the recoveries will be taken as 
direct receipts to the accounts concerned. 


_Eapenditure. 


5. Payments from Board’s funds shall be made by cash or 
cheque. Cheques shall not be issued for sums less than Rs, 10. 


6. No money shall be withdrawn from the Bank or Treasury 
unless it is required for immediate payment. 


7. Money indisputably payable shall never be left unpaid, 
and money paid shall, under no circumstances be kept out of the 
accounts a day longer than is absolutely necessary. 


8. Any person having a claim against the Board shall present 
his voucher duly and stamped. 


9. Printed forms of vouchers in English shall be adopted as 
far as possible. When the use of a purely vernacular account or 
voucher is unavoidable, a brief abstract shall be endorsed in Eng- 
lish under the signature of the officer who prefers the claim stating 
the amount, the name of the payee and the nature of the payment. 
All vouchers shall be filled in and signed in ink. The amount of 
vouchers shall be written in figures as well as in words. All cor- 
rections and alterations in the total of a voucher shall be attested ~ 
by the dated initials of the person signing the receipt, 


10. Receipts for all sums exceeding Rs. 20 either by cash or 
_ cheque shall be stamped. The correct head of classification accor- 
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ding to the budget shall be recorded on each voucher by the draw- 
ing officer. : 


Establishment. 


11. A detailed schedule of permanent establishment shall be 
maintained up to date. The name, designation and pay of all 
members of the establishment holding permanent posts whether 
on duty or absent or on other duty, leave or deputation or in tem- 
porary posts elsewhere, shall be distinctly shown. The date of 
birth, or appointment to present post and of promotion to present 
pay of each person as well as the number and date of the orders 


ereating the post as it stands, shall be clearly entered in appro- 
priate columns. 


12. Early in July in each year, the President of the Board 
shall prepare a detailed statement of the permanent establishment 
existing on 1st July, in accordance with the instruction contained 
in article 62 of the Civil Account Code and transmit it to thé 
Examiner of Local Fund Accounts by the 15th August. 


Establishment Pay Bills. 
13. Pay bills of permanent and temporary establishments 
shall be prepared in Form A appended. If any person in superior 
service was absent during the month, with or without leave (ex- 


cept on casual leave) an absentee statement in Form B appended 
shall accompany the bills. 


14. Pay bills shall be passed for payment under the signature 

-of the President or any other officer authorized by him during 
his absence from headquarters. Cheques shall then be drawn and 
issued under the signature of the President or any other officer 
duly authorized by him in favour of the payee or the officer of the 
Board who is responsible for the disbursement of the amounts to 
the proper payees. The signatures of the payees with dates shall 
be obtained in acquittance rolls, and stamps shall be affixed to the 
receipts for payment of sums in excess of Rs. 20. Payment to illi- 
terate persons shall be attested by one or more witnesses. When 
the payee signs in a vernacular, the amount acknowledged shall 
be noted by him in the same vernacular. 


15. Amounts drawn but not disbursed to the payees before 
the end of the month in which they are drawn shall be refunded by 
short drawals in the next bill. 


16. Pay bills may be signed at any time on the last working 
day of the month by the labour of which the pay is earned and are 
due for payment the next working day. An employee finally quit- 
ting the service of the Board may however be paid to the date of 
his so quitting service before the end of the month, a supplemental 
pill being presented in respect of his pay. 
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17. If the first six days of a month are public holdays, -the 
President may, if he thinks fit, direct payment on the. last -work- 
ing day before holidays. 


18. Salaries of the President and Commissioners of the 
Board may be paid upon the personal claim of the officer concern- 
ed and to his personal receipt. At the instance of the officer con- 
rerned the pay bill may be made payable to some banker or agent 
recognized by the Board for this purpose. 


19. Pay and allowances or any money due from the Board 
can be drawn on behalf of an officer or servant for the day of his 
death irrespective of hour at which the death took place. 


20. Pav and allowances or any money due from the Board 
claimed on hehalf of a deceased officer or servant of the Board shall 
not ordinarily he paid without the production of legal authority. 
Under the special orders of the Board and after such investiga- 
tion into the rights and title of the claimants as mav he deemed 
sufficient, claims may be paid withont such legal authority. provi- 
ded that where the claim exceeds Rs. 500 an indemnitv bond to 
the satisfaction of the Board shall be obtained before payment. 

91. Arrear pav shall be drawn not in the ordinary monthly 
bill. hut in a separate bill. the amount claimed for each month he- 
jng entered senaratelv and reference heine also wiven to the hill 
from which the charge was omitted or withheld. or on which it was 
refunded by deduction or to anv special order of the competent 
authoritv granting a new allowance. 


22. Pies shall he omitted from all hills for nav and allow- 
ances. All individual items in sneh bills shall he ealeulated to the 
nearest anna (fractions below half an anna heing omitted and 
half an anna or over being reckoned as one anna). 


Travelling Allowance Bills, 


23. Travelling allowance of officers and servants, other than 
` permanent or fixed allowances shall he charged in a separate bill 
in Form C anpended. As a rule, immediately on the return of the 
officer or servant to the headanarters station. hills should he pre- 
nared and the amount passed for payment in accordance with 
the Travelling Allowance Rules. 


Exnlanation—The term ‘officer’ in this rule shall include 
the Commissioners of the Board. 


Service Books. 


24. A record of the services of each permanent officer or 
.servant of the Board shall he maintained hy the President in Form 
D appended. The costs of the service hook shall be recovered from 
the officer or servant concerned. 
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25. The service books should be taken up for verification in 
January of every year and the President shall, after satisfying 
himself that the services of the Board’s officer or servant concern- 
ed are correctly recorded in each book, record therein a certificate 
in the following words over his signature: “Services verified up 
to date.” 


Contingencies, 


26. The term ‘contingencies’ covers charges which are inci- 
dental to the management of an office such as postal and tele- 
graph charges, purchase of reference books, periodicals, statio- 
nery, ete., electric and telephone charges and miscellaneous office 
expenses, including wages of coolies engaged on manual labour 
and paid at daily or monthly rates. No pay of any kind or addi- 
tions to pay shall be ‘charged to this head. 


27. Permanent advance for the Board’s office shall be sanc- 
tioned by the Board. <A register of contingent expenditure shall 
be maintained in the office of the Board in Form E appended. 


28. Vouchers for more than Rs. 25 shall be retained in the 
office and preserved for three years, while the others shall be des- 
troyed or so defaced that they cannot be used again. 


29. The inspecting officers including the Honorary Assistant - 
Commissioners shall maintain a register of contingent expenditure 
in the appended Form E. 


30. Whenever there occurs a transfer of charge and on the 
15th July of each year, every inspecting officer holding a perma- 
ment advance shall send to the President of the Board an acknow- 
ledgment of the amount due from and aecountable for by himself. 


Stamps. 


31. Postage stamps shall be purchased and issued for use both 
in the Board’s office and by inspecting officers after they are per- 
forated by a perforator with the impression ‘H. R. E. B.’ 


32. The charges for postage stamps shall be drawn on se- 
parate contingent bills. 


Budget. 

33. A budget estimate shall be prepared showing the receipts 
which are expected to be realized and the expenditure for which 
proper sanction already exists together with the fresh charges, if 
any, which are likely to be formally sanctioned and incurred dur- 
ing the year to which the budget relates. Expenditure shall be 
classified under the following major and minor heads- Bes 
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Major. Minor. 
1. Salary of officers. (i) Pay of President. 
(ii) Pay of Commissioners. 
fit) Pay of Secretary. 
i) Pay of establishment in Board’s Office. 
2. Pay of establishment. (ii) Pay of insepcting staff inclusive of their _ 
clerks and peons. 
{ (i) Travelling allowance. 
3. Allowances. (ii) Other allowances. 
(i) Rents, rates and taxes. 
(ii) Postage and telegrams. 
(iii) Stationery. 
(iv) Books and perisdicals. 
(v) Electric and lighting charges. 
4- Contigencies. (vi) ‘Telephone charges. 
| (vii) Printing charges. 
(viii) Furniture. 
(ix) Pay of menials. 
(x) Miscellancous. 
(i) Vakil’s fees. 
(i1) Stamp charges. 
(iii) Out fees. 
6. Charges for the audit of the accounts of maths and excepted temples. 
(i) Repayment ofloans. 


7. Loans and Advances. (ii) Interest on loans. 
- (iii) Grant of loans. 


5. Law charges. 


Reappropriation or transfer of funds from the allotment 
under one minor head of expenditure to another under the same 
major head may be made by the President. No reappropriation 
from one major head to another shall be made without the sanc- 
tion of the Board. 


Accounts and Registers. 
34. The following registers shall be maintained in the Board’s 
office in printed forms. 
1. A cash book. 


s 2. A demand register to watch the realizations of contri- 
butions due from maths and temples. 


3. A miscellaneous receipt register with receipt books and 
counterfoils. 


4. A deposit register. 

5. A register of advances to record transactions chrono- 
logically. 

6. A posting register to compile monthly accounts. 

7. Postage stamp account. 

8. A contingent register for the Board’s office. 

9. An establishment audit register. 


35. Stock books showing receipts, issue and balances shall be 
maintained in the office of the Board for 
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(a) Stationery and printed forms, 
(b) furniture, and 


(c) cycles, type-writers, tools and plant and other stores. 

The stock shall be verified by such officer as may be autho- 
rized by the President once in a year in the month of May. The 
inspecting officers shall maintain similar stock registers which 


shall be verified once a year by the Commissioner of the division 
concerned. 


Miscellaneous. 


36. No officer of the Board shall issue duplicates or copies of 
receipts granted for money received or duplicates for copies of 
bills or other documents for the payment of money which has al- 
ready been paid on the allegation that the originals have been 
lost. If any necessity arises for such a document, a certificate 
may be given that on a specified day, a certain amount on a cer- 
tain account was received from or paid to a certain person. 


Closing of monthly accounts and verification of balances. 


37. At the end of each month, the receipts and expenditure en- 
tered in the cash book shall be compared item by item with the vou- 
chers and with the entries in the Bank pass book’ and the balance 
specified in figures as well as in words. The difference, if any, 
between the Bank balance as shown in the cash book and the pass 
book balance shall be explained in a memorandum of reconciliation 
to be recorded therein over the signature of the President. 


FORM A. 


Tue Board or Commissionrrs FoR Hinpu RELIGIOUS ENDOWMENTS, 
MADRAS. 


(See Rule 13 of the Account Rules of Hindu Religious Endowments Board.) 


Detailed Pay Bill of the Board’s office or mufassal establishment for the month 
of 192 . p 
[N. B.—1. The periodical increment certificate form should be scored 

through when no increment is drawn. i 
2. Each bill must be accompanied by the form which includes the absentee 


statement and statements of substantive changes except where such forms are blank 
and do not otherwise require to be submitted. 


3. In the remarks column (11) should be recorded all unusual permanent 
events such as deaths, retirements, permanent transfers, and first appointements which 
find no place in the increment certificate or absentee statement but which should 
be recorded in the statement of substantive charges. 

. The total pay of a subordinate officiating in a certain scale should be drawn 
for the period only that he officiates in that section. 

5. A red line should be drawn right across the sheet after each section of the 
establishments and under it the total of columns (3), (4), (5) and (6) for the section 

should be shown:] a ~ ara ne 


47 
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Details of pay of absentees refunded. 


Designation of post.. | Name of incumbent. | Period. | Amount. 
| | Rs. A. 

























D . ba > U 
a E Q = = 
2 |S F 5 & 
we} Q > . e a : 
G e |- Pa Fa pA 
EIE 3j |g eee} |: 

a) S & te g S = 9. 8 mie 
Sg | pa 9 EE: A S 2 Es = | 28 
CE ls e[sa/2)" | 8 (4817 a9 

s È Oz] a 3 u5 S 
EIR 9 m] R] < ope oe = 
Beals 38 3 = 5 

° o =] A 
a S n=] u fo) 

EIZ < (m ales 
~ ~ ~ ~ ~ ~ — = 
SIs Seo | cS | s |S le j= 

Rs. A. r A. |Rs. A. |Rs. A. |Rs. A. |Rs. A. |Rs. A. |Rs. A.] Rs.A, 








Total of pays, leave-salary, additional pay for officiating and allowances 
[columns (3) to (6)]— Rs. A. 
Deduct undisbursed pay refunded as detailed on first page ae 
Deduct total of fines, provident fund, other funds = income-tax 
.. .. [columns (7) to 10] 50 
Bes. j i Total deductions 
Net sum required for payment rupees (in words) 


Pay Rupees (in words 








Examined and entered. 
“Dated 192 . (Signature) 
Accountant. President. 
: Hindu Religious Endowments Board. 
1. RECEIVED contents: also jcoratied that I have satisfied myself that all 
Imont! 


pays, etc., included in bills drawn 2 months previous to this date with the exception 


a Fetal er ctttan Sees ait: --- 3 months 
ofthose detailed:on:the first page (of which the total has been refunded by deduction 


i 1 Onc line to be used and others secored out. 
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from this bill) have been disbursed to the proper persons ; that their receipts have 
been taken in acquittance rolls filed in my office, with receipt stamp duly cancelled 
for every payment in excess of Rs. 20. see 
STATION (Signature) 
Date 192 . 
(Designation of head of office.) 
Periodical increment certificate. - : 


[.V. B.—Do not include names of subordinates whose names, arç not 
recorded on pay bills.] , 


Name of incum- {Scale of | Dateof | Dateof |Pay after | Period of suspension 
bent and whether | pay of | lastin- | present | present for misconduct or 





holding ‘post [post held | crement | incre- incre- leave without pay 

in substantive (S) | (rupees (or of ment. | crement sirce date 

or officiating (O) per appoint- (rupees shown in column 

capacity. month.) | ment to - per ~ =» - (3) or of - 
the post.) month. |leave taken if tenure 
of post in officia- 
ting capacity. 
(2) (2) (3) (4) (5) (6) 
FORM B. 


Tue Boarp oF Commissioners FOR Hinpu Rexicious Enpow- 
MENTS, MADRAS. 
Absentee Statement of the Board’s office or mufassal establishment for the 











month of 192 . x 
- . . 
a: 7. Officiating _ subor- - 
25 $ F Nature of Absence. dinate (ifany) 
: 23 >S ae Sie nies 
g S . ARTEN: PCy 
è |38 |3 | g [Aaina 
o 2 >H "See" ial Px “pay for 
4 3 3 Ee A =e 3. z ag officiating 
Gad Sa E 3 5 a IS ies Os of (Rupees 
2 23 Ey zis [8s] 2) 8 Bu per ~~ 
g ES | §2 ti EJE 225 EEE: EA month). 
2 ae E | 
SE) Pel |. | 2 leg 21 a8 
Am PS} b ae SEn t 
zZ Z 
ae see ins 
dn ep (Signed) ae 


= ace ~~- (Head of office)” <2} 


, 
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EC Statement of substantive changes. 
[N. B.—Do not include changes due to increments or those pertaining to 
men whose names are not recorded on pay bills.] 


__ SS ħħ 





Time Old rate | Altered | Date 


Nameof | Designa- | scale of of pay rate of of Reason- 
subordinate tion, pay (Rupees | pay (Ru-| altera- | of altera- 
(Rupees j|permonth).} pees per] tion. tion. 
er month). 
month.) 
| 


FORM C. 


Tue Boarp or COMMISSIONERS FOR HINDU 
RELIGIOUS ENDOWMENTS, MADRAS. 
Voucher No. of 192. 
(See Rule 23 of the Account Rules of Hindu Religious Endowments Board) 


Total (in words) of bill = 
41, Contents received : also certified that I have satisfied myself that the 


21month 





amounts included in bills drawn 2 months previous to this date with the exception 
3 months 
of those detailed below (of which the total amount has been refunded by deduction 
from this bill) have been disbursed to the officers or subordinates therein named 
and their receipts taken in the acquittance roll ; also that the allowances drawn for 
ministerial or menial officers for journeys by road or boat do not exceed their actual 
e 


travelled 





travelling expenses, and that under my orders and to my knowledees 
they 


by 3#—_______________; albo that it was necessary for the officers for 
whom halting allowance at headquarters is drawn to keep up the whole or part of 
their camp equipage during such halt, and that the expense incurred on this account 
was not Jess than the halting allowance drawn. 

2. That I have taken pains to ascertain the length of the above mentioned 
marches and have shown them accurately to the best of my knowledge and belief, 

3- Thatno travelling allowance has been drawn in any case for days of casual 
leave, or for Sundays or authorized holidays not actually spent in camp. 


Passed for Rupees, ae 
ead of office. 
Dated. ( of offi 





192 . 
(Controlling officer.) 
n 
(1) Clause (2) should be scored out .with a pen when no mileage is claimed 
under Rule 25, Madras Travelling Allowance Rules. 


(2) One line to be used and others scored out. 
(3) Here state Conveyance used. 
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Pay Rupces (in words and figures) 
Dated— ig . 
President, Hindu Religious Endowments Board. 











Travelling allowance bill of the establishment of- for the 
month of—————————————————— ig . 
7 1.332 : seri 
S EEIN a 5 Kind Hey ie, | Š 
aa | EF Dai f] by ro. at : 
Nameand | Qg AOE Sa Route. 2 [steamer or rail (mail E 
designa- -2 | SESS 3} or ondi ) or 5 
tion @a| 8395 9 oro 5 
' m3 )/AL25 3 public S 
=? a e Conveyance. E 


~ 
x 


(6) 


pau 
ou 
— 


a a U 
Allowances claimed. 
a ee E ee 
Mileage by 


























road or Daily Railway |Journeys by road 
boat or allowance. and or canalina 
actual ex- steamer public conveyance. 
Name and penses, fares. 
designa- 5 
tion a c 
b z S ESEO § 
$ 8 ERRER 3 
a i e. | lavasicsag| S). 
5 ols g | |g [g8ee Bees] s A 
3 © 5 ya .| 3 sovo gss 
5 Soau o los] è Sees El 3 
$ Big] & (23/8 JSF tegaj S 
fs) < 2 Š < |g8|< Da. 8/6 8-48 Ei 
(8) (9) (10) lao (11) I (12)!(13) 
Rs. A. P. Rs, A. P. Rs. a r.| Rs. a.~. |Rs. A. P. |RS. A.P. 
Total . TR 
é a 
Dated- 192 . 





CC-0. Jangamwadi Math Collection. Digitized by eGangotri 


374 THE MADRAS RELIGIOUS ENDOWMENTS ACT. [Arr. XIII 


FORM D. 
THE BOARD OF COMMISSIONERS FOR Hiınpu RELIGIOUS ENDOWMENTS, MADRAS. 


(See Rule 24 of the Account Rules of the Hindu Religious Endowments Board.) 
Service Book. 


Space should be provided on the reverse of the title page of the service book 
to record thumb and finger impressions of the subordinates of the Board under the 
following heading :— 

“Thumb and finger impressions of the subordinates of the Board.” 

The opening page of the service book should contain the following entries :— 

(1) Name. 
(2) Race. 
(3) Residence. 
(4) Father’s name and residence. 
(5) Date of Birth by the Christian era as nearly as can be ascertained. 
(6) Exact height by measurement. 
7) Personal marks of identification. 
8) Signature of subordinate. £ 
(9) Signature and designation of the head of the office or other attesting 
officer. : d 
_ The remaining folios of the service book should be divided into fifteen columns. 
viz. ;— 
7 1) Name of appointment. 
3 Whether substantive or officiating, and whether permanent or temporary. 
3) If officiating, here state substantive appointment. 
4) Pay in substantive appointment. 
5 Additional pay for officiating. 
Other emoluments falling under the term ‘ Pay.’ 
7 Date of appointment. 
(8) Signature of officer or subordinate. 
(9) Signature and designation of the head of the office or other attesting 
officer in attestation of columns (1) to (8). 
10) Date of termination of appointment. 
R Reason of termination (such as promotion, transfer, dismissal, etc.) 
12) Signature of the head of office or other attesting officer. 
13) Leave taken—Nature and duration of. 
14) Signature of the head of office or other attesting officer. 


15) Reference to any recorded punishment or censure, or reward of praise 
‘5 the subordinate. 
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(x) RULES IN REGARD TO THE PUBLICATION OF THE ACCOUNTS OF THE 
Boarp AND TEMPLE COMMITTEES AND THE MANNER OF AUDIT OF THE 
ACCOUNTS OF MATHS AND TEMPLES. 


(G. O. No. 4701, L. & M., dated 1st December, 1927.) 


1. (i) An abstract of the accounts kept under sub-section (1) 
of section 45 by the Board, and by trustees of religious endow- 
ments shall be published as provided hereunder :— 

















Description of the By whom. to be pub- | Time of pub- Where to be 
authority to which the lished. lication. published. 
accounts relate. 7 
(1) (2) (3) (4) 
i 
(a) The Board .. |The Local Govern- jAs soon as possible [Rez St. George 
ment. after the receipt !Gazelle. 
by the Local 
Government of 
the auditor’s re- 
port. 
* * * * he. * 
(b) Maths or excepted |The Board .. |Within sixty days 
temples. after the receipt 
of the auditor’s 
report by the 
Board. T 
(c) Non-excepted tem- |The committee con- |Within sixty days 
ples cerned, after the receipt 


of the auditor’s 
report by the 
committee con- 
cerned. 


++ 


(ii) If the Board or a committee makes default in publish- 
ing any abstract of accounts as required in sub-rule (i), the Local 
Government, in case the default is by the Board, and the Board, 
in case the default is by a committee, may, by order in writing, 
fix a period for such publication by the Board or committee as 
the case may be. If such publication is not made within the 
period so fixed, the Local Government or the Board, as the case 
may be, may cause such publication to be made and recover the 
cost thereof from the Board or the committee concerned. 





* Gazette or gazettes of the district or districts in which the local area or the 
institutions for which the committee is constituted is or are situated. 
+ (i) By affixture in the notice board of the mathor temple concerned ; and 
(ii) in a vernacular daily or periodical newspaper circulated in the locality 
selected by the Board. 3 i 
ł(i) By affixture in the noice board of the temple concerned, and 
(ii) in a vernacular daily or periodical newspaper circulated in the locality 


selected by the Board. 
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2. (i) In auditing the accounts of a math or temple under 
sub-section (2) of section 45, the auditor shall examine and his 
report shall state— 


(1) whether there have been any deviations— 

(a) from the mamul dittam, if any, fixed in respect of its 
services and 

(b) from its budget; 

(2) whether the various items of its income have been rea- 


lized at the proper times and whether legal steps to recover 
amounts overdue have been taken; 


(3) whether proper investments of its surpluses and 
balances have been made; 


(4) whether every item of its expenditure has been sanc- 
tioned by the authority competent in that -behalf and is support- 
ed by a proper voucher; 


(5) whether there has been any diversion of its funds for 


purposes other than those for which the endowment was establish- 


ed; 


(6) whether a correct inventory of its valuables has been 
maintained; 


(7) whether a correct list of its liabilities has been main- 
tained; and 


(8) whether its assets, including its cash balances, have 
been verified by him. 


(ii) After the completion of the. audit, the auditor shall 
prepare an abstract of the audited accounts for publication and 
submit the abstract along with his report. 


(iii) In these rules, unless there is anything repugnant in 
the subject or context, “Government” means the ‘‘Government 
of Madras”. 


(iv) BupGer—ForM or BUDGET FIXED BY THE BOARD UNDER 
secs. 56 AND 61 oF THE ACT TO BE SUBMITTED BY MATHS 
AND TEMPLES. 


(See Memo. No. 6010, dated 27th October, 1925.) 


(v) RULES FOR THE CALCULATION OF INCOME OF TEMPLES 
AND MUTHS. 
(G. O. No. 23, dated 4th January, 1927.) 
1. The income of a temple or math shall include :— 
(a) receipts from immovable properties ; 


Explanafion.—Receipts from immovable properties, when 
such receipts are in kind, shall be valued, in the case of produce 
48 
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consumed by the temple or math, at its market value on the date 
of its receipt and in the case of produce sold at the amount rea- 
lized by its sale. 

(b) receipts from investments; 

: (c) receipts in cash not intended by the donors to be con- 
tributions to capital; 

(d) receipts in kind not intended by the donors to be re- 
tained ror the benetit. of the temple or math or specific endow- 
ment without being converted mto money. but not including an 
ubahayam or voluntary contribution to meet the expenses of a 
specified service therein. 

Explanation.—Such receipts shall be deemed to accrue as 
income on the date of the sale thereof and shall be valued at the 
amount realized by such sale. 

Explanation to the rule.—Income in this rule means gross in- 
come arter deducting only 

(a) the costs of production (which shall not include the 
capital cost of irrigation works or the cost of maintenance of or 
repairs to such works in excess of a limit fixed by the Board with 
rererence to past expenditure on such maintenance or repairs); 

(b) the revenue payable to Government; and 

(c) the actual cost of collection not exceeding ten per cent. 
of the amount collected except in cases where the Board permits 
the expenditure of more. 


2. The assessment of contribution payable by a temple or 
math or specific endowment shall be made tor each fasli year on 
the basis of the income realized during the previous fasli year. 

3. The trustee of every temple or math shall prepare and 
furnish on or before the 31st of August in each fasli year to the 
Board, a return in the form appended here to or in such other 
form as may be directed by the Board showing the income of the 
endowment during the previous fasli year calculated in accord- 
ance with these rules. 


4. If the trustee of any temple or math or specific endow- 
ment fails to make a return within such time or makes a return 
which, in the opinion of the Board, is not correct or complete, the 
Board may assess the income to the best of its judgment and the 
amount so assessed shall be deemed to be the income of the tem- 
ple or math or specific endowment for the purposes of section 65 
of the Madras Hindu Religious Endowments Act, 1923. 

5. It shall be competent to the Board to make an agreement 
with the trustee of a temple or math or specific endowment as to 
the amount of yearly contribution payable by him for a period 
not exceeding five years at a time. 
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Transitory provisions. 


6. The assessment of contribution payable by a temple or 
math for every year or part thereof during the period commenc-. 
ing from the 15th of April, 1925, and ending with the 30th of June, 
1926, shall be made on the basis of the income realized by the’ 
temple or math or specific endowment during the twelve months 
ending with 30th June, 1926. 


7. The trustee of every temple or math shall prepare and 
furnish to the Board and in the case of a temple also to the com- 
mittee, if any, having jurisdiction over the temple within one 
month of the final publication of these rules a return in the form 
appended hereto or in such other form as may be directed by the 
Board showing the total gross income of the temple or math or 
specific endowment for the fasli year ending with 30th June, 1926, 
calculated in accordance with these rules. 


8. If the trustee of any temple or math or specific endow- 
ment fails to make a return within such time or makes a return 
which in the-opinion of the Board is not correct or complete, the 
Board may assess the income to the best of its judgment and the 
amount so assessed shall be deemed to be the income of the tem- 
ple or math for all the purposes of the Madras Hindu Religious 
Endowments Act, 1928. 


9. In these rules and the Appendix thereto unless there is 
anything repugnant in the subject or context, “Government” means 
the “Government of Madras”. 


APPENDIX. 
Statement showing the annual income for the yaar ————————temple-math 
situated in-———————__vil lage-town ——_———taluk district. 
Rs. A. Pe 


1. Receipts from immovable properties of the math or temple. 


(a) Income from landed property including inams registered in 
the name ofthe religious endowment or of the deity ° 
(b) Income from rents derived from house property belonging 
to the religious endowment or the deity 
2. Income from investments 
3. Receipts from kattalais or endowments for services 
4. Receipts in cash not intended by the donors to be contributions 
to capital .. 5 
a) Tasdik, mohini or other similar granu from Government .. 
6) From other sources 
Receipts in kind not intended by the donors to be retained for 
the benefit of the temple or math without being converted into money. 





Total income. 
Nores—I. The income shall, in all cases, be deemed to be the gross income of 
the endowment in question after deducting only 
(a) the cost of production ; 
(b) the revenue payable to Government ; and 
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(c) the actual cost of collection not exceeding 10 per cent, of the amount 
Collected except in cases where the Board permits the expenditure of more. 

II. Receipts from immovable properties when such receipts are in kind shall 
be valued in the casc of produce consumed by the math or temple at its market value 
on the date of its receipt or in the case of produce sold at the amount realized by 
its sale, 

_ HI. Reccipts from immovable properties to be shown in item g shall be valued 
in the manner laid down in Note II above. 

IV. Receipts in kind to be shown in item 5 shall not include an ubhayam or 
voluntary contribution to meet the expenses of a specified service in the temple or 
math. Such receipts shall be deemed to accrue as income on the date of the sale 
thereof and shall be valued at the amount realised by such sale. 


RULES UNDER SECTION 44-B (RESUMPTION AND RE-GRANT oF INAMS 
GRANTED FOR THE PERFORMANCE OF ANY CHARITY OR SERVICE 
CONNECTED WITH ANY MATH OR TEMPLE IN CASE OF 
ALIENATION OF THE INAM OR FAILURE TO PERFORM 

THE CHARITY OR SERVICE). 


>- G. O. No. 2742 (Revenue), dated 15-11-1935, Fort St. George 
Gazette, Pt. I, dated, 19th November, 1935. 


(vii) Devapasi AND DEVADASI ĪNAMS. 


(G. O. No. 878, L. & M., dated the 25-2-1930, Pt. I-A of the 
Fort St. George Gazette, dated the 4th March, 1930, p. 365.) 


In exercise of the powers conferred by section 44-A and 
elause (a) of sub-section 71 of the Madras Hindu Religious Endow- 
ments Act, 1926 (Madras Act II of 1927) as amended by the Mad- 
ras Hindu Religious Endowments (Amendment) Act, 1929 (Mad- 
ras Act V of 1929), the Governor-in-Council is hereby pleased to 
make the following rules: 


Rules, 


1. In these rules ‘Act’ means the Madras Hindu Religious 
Endowments Act, 1926 (Madras Act II of 1927), as amended by 
the Madras Hindu Religious Endowments (Amendment) Act, 
1929 (Madras Act V of 1929). 

2. The quit-rent to be imposed under sub-section (1) of sec- 
tion 44-A of the Act shall be the current assessment on the land— 
less any quit rent, jodi or excess charge already payable there- 
on. The quit rent so imposed shall not be liable to revision. 


Ezplanation—In the ease of proprietory villages the cur- 
rent assessment on similar lands in the neighbouring ryotwari 
villages shall be taken to be the current assessment on the inam 
land for enfranchisement. 
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3. As soon as may be after the publication of these rules, 
the Collector of the district shall by a notification in the District 
Gazette, direct that the trustee of every temple in the district as 
well as the devadasi concerned shall send to him within such 
time as may be specified in the notification a statement in the form - 
annexed to these rules, of the devadasi inams held in connection 
with the temple which should be enfranchised under the Act. 


4. The Collector shall also make such inquiry as he may 
think fit to ascertain what inams in the district should be enfran- 
chised under the Act and collect such information relating to 
the said inams as he may think necessary. 


5. (a) If the Collector is satisfied that the statement sent 
by the trustee of any temple or the devadasi is correct and com- 
plete, he may (take steps for the enfranchisement of) the inam 
on the basis of the particulars contained in such statement. 

(b) If the Collector considers that the statement sent by 
the trustee or devadasi is inaccurate or incomplete, or if no state- 
ment is received within the time specified in the notification is- 
sued under rule 3, the Collector may (take steps for the enfran- 
chisement of) the inam on the basis of the information collected 
by him under rule 4: 

Provided that in each ease falling under this sub-rule, the 
Collector shall give notice in writing of the (proposal for en- 
franchisement to the trustee and devadasi concerned and shall’ 
consider any representations which they may make within the 
period specified in such notice. 


6. In the case of grants dealt with by the Inam Commissioner, 
the Collector shall submit proposals for their enfranchisement to 
the Inam Commissioner in such form as he may direct. The Inam 
Commissioner shall then pass orders for their enfranchisement 
under clause (a) of sub-section (1) of section 44-A of the Act. 
Any title deed that the Inam Commissioner may have previously 
issued in respect of any such grant shall thereupon be deemed to 
be cancelled and a fresh title deed shall be issued by him. The 
enfranchisement shall in each case take effect from the date of 
the issue of such fresh title deed by the Inam Commissioner. 


In the case of grants not dealt with by the Inam Commis- 
sioner, the Collector shall proceed to enfranchise them himself. 
He shall issue an order in each case freeing the grant from the 


condition of service and fixing the date from which the order 
. Shall take effect. 


7. The quit rent imposed under sub-section (1) of section 
44-A of the Act shall be paid to the temple from the revenue col- 
lections of the village as beriz deduction. 


(Forms—omitted.) 
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(viii) RULES For INQUIRIES BY THE BOARD. 


__ 1. Inquiries by the Board under the Act shall be made 
either by all the Commissioners sitting together or when so autho- 
rized by the Board in a specific case or generally by by-laws 
framed under clauses (a) and (d) of sub-section (1) of section 15 
by any one or more of them. 

2. At any stage during the course of an enquiry the Board 
may, of its own motion or at the request of any party to an in- 
quiry, issue summons to any Person to give evidence as a witness 
or to produce any document in his possession and may examine 
him as a witness or require him to produce such document. 


3. Every summons for the attendance of a person to give 
evidence or to produce a document shall specify the time and 
place at which and the day on which he is required to attend and 
also whether his attendance is required for the purpose of giving 
evidence or to produce a document or for both purnoses: and any 
particular document, which the person summoned is called on to 
produce, shall be described with reasonable accuracy. 


4.. Any person present at the place of inquiry may be re- 
auired by the Board to give evidence or to produce any document 
then. and there in his possession or power. 

5. Whoever is summoned to appear and give evidence in an 
inquirv shall attend at the time and place mentioned in the sum- 
mons for that purpose and whoever is summoned to produce a 
document shall either attend to produce it or cause it to he pro- 

„duced at such time and place or cause such document to be sent 
_to the Board by registered post so as to reach it at such time and 
place. - ; 

6. The sumnions shall he deemed to have heen dulv served 
‘on the person summoned if it is sent bv registered nost and an 
acknowledgment or refusal thereof has heen received. 

_ 7, Service shal] in_all eases he made a sufficient time before 

_ the time specified in the summons for the attendance of the per- 

son summoned. to allaw him a reasonable time for nrenaration and 
for travelling to the place at which the evidence is reanired. 

8. A nerson summoned and attending shall. nless the 
Board otherwise directs, attend at each hearing until the inquiry 
is completed. . ' . 

9. A person summoned either to give evidence or to produce 
a document shall, along with the summons, he given such batta 
and travelling allowances as may hbe.fixed by the Board. 

10. Tt shall be competent to the Board to allow in addition 
anv reasonable remuneration to any expert who may be summon- 
ed to give evidence for the time oceupied both in giving evidence 
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and in performing any work of any expert character necessary 
for or connected with the inquiry. 


11. No summons shall be issued at the instance of a party 
unless the party first pays to the Board such sum, as in its opinion 
is sufficient to defray the travelling and other expenses of the 
person summoned in passing to and from the place of inquiry and 
for one day’s attendance and the remuneration payable, if any- 


12. Where it is necessary to detain the person summoned for 
a longer period than one day the party at whose instance he was 
summoned shall pay to the Board such sum as it may fix to defray 
the expenses of such detention for such further period and in 
default of such deposit the Board shall discharge the person sum- 
moned without requiring him to give evidence. 


13. The petitioner has the right to begin unless the respon- 
dent admits the facts alleged by the petitioner and contends that 
either in point of law or on some additional facts alleged by the 
respondent the petitioner is not entitled to any part of the relief 
which he seeks, in which case the respondent has the right to 
hegin, 


14. (1) On the day fixed for the hearing of the inquiry or 
on any other day to which the hearing is adjourned. the party 
having the right to begin shall state his case and produce his evi- 
dence in support of the issues which he is bound to prove. 


(2) The other party shall then state his ease and produce 
his evidence if any and may then address the Board generally 
on the whole case. 


(3) The party beginning may then reply generally on the 
whole ease. 


15. Where there are several issues, the burden of proving 
some of which lies on the other party, the party beginning may, 
at his option, either produce his evidence on those issues or reserve 
it by wav of answer to the evidence produced by the other party; 
and in the latter ease. the party heginning may produce evidence 
on those issues after the other partv has produced all his evidence 
and the other narty mav then replv specially on the evidence so 
produced by the party beginning; but the party beginning shall 
then he entitled to reply generally on the whole case. 

16. The evidence of the witnesses in attendance shall he 
taken orally in open office in the presence and under the personal 
direction of a Commissioner of the Board. 

17. Tt shall not be necessary to take down the evidence of 
the witnesses in writing at length but as the examination of each 
witness proceeds, a memorandum of the substance of what each 
witness deposes, shall be written and signed by the presiding 
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Commissioner or by the Commissioner as the case may he ` and 
shall form part of the record. 

18. (1) Where the Commissioner of the Board is unable i, 
make a memorandum as required in the above rule, he shall cause 
the reason of such disability to be recorded and shall cause the 
memorandum to be made in writing from his dictation in open 
office. 

(2) Every memorandum so made shall form part of the 
record. 

19. (1) Where a witness is about to leave the jurisdiction of 
the Board or other sufficient cause is shown to the satisfaction of 
the Board why his evidence should be taken immediately, the 
Board may, on the application of any party or of the witness, at 
any time after the institution of the inquiry, take the evidence of 
such witness in the manner hereinbefore provided. 

(2) Where such evidence is not taken forthwith and in the 
presence of the parties, if any, such notice as the Board thinks 
sufficient of the day fixed for the examination shall be given to 
the parties, if any. 

20. The Board may at any stage of an inquiry recall any 
witness who has been examined and may put such questions to 
him as they think fit. ` 

21, The Board may at any stage of an inquiry inspect any 
property or thing concerning which any question may arise. 

22. The Board may order that any fact or facts may be prov- 
ed by affidavit, or that the affidavit of any witness may be read 
at the hearing, on such conditions as it considers reasonable: pro- 
vided that where it appears to the Board that any party bona 
fide desires the production of a witness for cross-examination, and 
that such witness can be produced, an order shall not be made 
authorising the evidence of such witness to he given by the affi- 
davit. 

23. (1) Upon an application evidence may be given by affi- 
davit, but the Board may, at the instance of either party, order 
the attendance for cross-examination of the deponent. 

(2) Such attendance shall be at the place of inquiry, unless 
the deponent is exempted from personal appearance therein or 
the Board otherwise directs. 

24. (1) Affidavits shall be confined to such facts as the depo- 
nent is able of his own knowledge to prove, except on interlocu- 
tory applications, on which statements of his belief may be ad- 
mitted provided that the grounds thereof are stated. 

(2) The costs of every affidavit which shall unnecessarily 

.Set forth matters of hearsay or argumentative matter, or copies 
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directs) be paid for by the party mr pe seo 
25. Any person who is regui ; 

n 7 quired to appe : 
is ae produce ie document shall, on Salone aa ee 

ves to the satisfaction of the Board that s failu 
not wilful but arose from circumstances beyond eee 
liable to a penalty not exceeding Rs. 100 for every such failure 
The Court shall on the application of the President of the Board 
recover the fine imposed as if a decree had been passed for the 
fine by the Court against the person concerned. 
(ix) RULES ror ISSUE or Commissions TO EXAMINE WITNESSES. 

(G. O. No. 586, L. & M., dated 14-2-1927.) 


1, The Board may iu any inquiry issue a commission for the 
examination on interrogatories or otherwise of any person resi- 
dent within the local limits of its jurisdiction who has to travel 
more than 200 miles by rail or 50 miles by road or canal or who 
is exempted from personal appearance in a civil Court or who is 
from sickness or infirmity unable to attend it. 


2. An order for the issue of a commission for the examina- 
tion of a witness may be made by the Board either of its own 
motion or on the application, supported by affidavit or otherwise, 
of any party to the inquiry or of the witness to be examined. 

3. A commission for the examination of a person who resides 
within the local limits of the jurisdiction of the Board may be 
issued to any person whom the Board thinks fit to execute it. 

4. (1) The Board may in any inquiry issue a commission for 
the examination of— Er 

(a) any person who is about to leave the local limits of 
its jurisdiction before the date on which he is required to be ex- 
amined, and 

(b) any Civil or Military officer of the Government whe 
cannot, in the opinion of the Board attend without detriment to 
the public service. ; 

2) Such commission may be issued to any person whom the 

d thinks fit to execute it. {Ps eran: 
tua Where the Board of its own motion or on application made 
is satisfied that the examination of a person residing ab any ae 
not within its jurisdiction is necessary, it may Eo E Hie 
or a letter of request to a competent Court of aw o aie 
the person concerned replies to such see hae gt ERNS 

i h Court. red ee 
a ae eee person receiving a commission for ale oad 
of any person shall examine him or cause him 
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7. Where a commission or letter of request has been duly 
executed, it shall be returned, together with the evidence taken 
under itv to the President of the Board aud the commission or 
letter of request and the return thereto and the evidence taken 
under it, shall (subject to the provisions of the next following 
rule) form part of the record of the inquiry. 


8. Ividence taken under a commission shall not be read as 
evidence in the inquiry without the consent of the party against 
whom the same is offered, unless, 


(a) the person who gave the evidence is dead or unable 
from sickness or infirmity to attend to be personally examined, or 
exempted {from personal appearance at the place of inquiry, or 
is a person in the service or the Crown who caunot, in the opinion 
of the Board, attend without detriment to the public service, or 

(b) the Board in its discretion dispenses with the proof of 
any of the circumstances mentioned in clause (a), and authorizes 
the evidence of any person being read as evidence in the inquiry, 
notwithstanding proof that the cause for taking such evidence by 
commission has ceased at the time of reading the same. 


Commissions for Local Investigations, 


9. In an inquiry in which the Board deems a local investiga- 
tion to be requisite or proper for the purpose of elucidating any 
matter in dispute, or of ascertaining the market value of any pro- 
perty, or the amount of any mesne profits or damages or annual 
nett profits, the Board may issue a commission to any person whom 
the Board- thinks fit to execute it directing him to make such in- 
vestigation and to report thereon to the Board. 


10. (1) The Commissioner, after such local inspection as he 
deems necessary and after reducing to writing the evidence taken 
by him, shall return such evidence, together with his report in 
writing signed by him to the Board. 


_ (2) The report of the Commissioner and the evidence taken 
by him (but not the evidence without the report) shall be evidence 
in the inquiry and shall form part of the record; but the Board, 
or with the permission of the Board any of the parties to the in- 
quiry, may examine the Commissioner personally before the 
Board touching any of the matters referred to him or mentioned 
in his report, or as to his report, or as to the manner in which he 
has made the investigation. 


(3) Where the Board is for any reason dissatisfied with 
the proceedings of the Commissioner, it may direct such further 


inquiry to be made as it shall think fit. 
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Commissions to examine accounts. 


11. In an inquiry in which an examination or adjustment . 
of accounts is necessary the Board may issue a commission to are 
person whom the Board thinks fit to execute it directing him to 

make such examination or adjustment. 


12. (1) The Board shall furnish the Commissioner with such 
part of the proceedings and such instructions as appear neces- 
sary, and the instructions shall distinctly specify whether the 
Commissioner is merely to transmit the proceedings which he may 
hold on the inquiry, or also to report his own opinion on the point 
referred for his examination. 


(2) The proceedings and report (if any) of the_Commis-. 
sioner shall be evidence in the inquiry, but where the Board has 
reason to he dissatisfied with them, it may direct such further 
inquiry as it shall think fit. 


General Provisions. 


13. Before issuing any commission under these rules at the 
instance or for the benefit of a party, the Board may order that 
such sum (if any) as it thinks reasonable for the expenses of the 
commission to be, within a time to be fixed. paid to the Board by 
the party at whose instance or for whose benefit the commission 


is issued. Tf the sum so specified i is not paid, the Board may dec- 
line to issue the commission. S 


14. Any Commissioner appointed under these rules may, 
unless otherwise directed by the order of appointment, — 

(a) examine the parties themselves if any and any witness 
whom they or any of them may produce and any other person 
whom the Commissoner thinks proper to call upon to give evi- 
dence in the matter referred to him; 

(b) eall for and examine documents and other things rele- 

vant to the subject of inquiry; 


(c) at any reasonable time enter upon or into any land or 
building mentioned in the order. 


15. (1) Where a commission is issued under these rules, the 
Board shall direct that the parties to the inauiry. if any, shall 
appear before the Commissioner in person or by their agents or 
pleaders. 

(2) Where all or any of the parties do not so appear, ‘the 
Commissioner may proceed in their absence. 


16. The provisions of the rules framed under the Madras 
Hindu Religious Endowments Act. 1928, relating to the summon- 
ing, attendance and examination of witnesses and.to the remune- 
ration of witnesses, shall apply to persons required to give evi- 
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` dence or to produce documents under these rules before a Com- 
missioner appointed under these rules. - 


17. It the person to whom a commission is issued under these 
rules is not already in the service of the Board or of a committee, 
the Board may sanction the payment to him of such remunera- 
tion or allowances as it may think reasonable. 


(x) RULES FOR DESTRUCTION OF RECORDS OF THE BOARD. 


(G. O. No. 873, P. & H., dated 5th March, 1938, Fort St. George 
Gazette, dated 22nd March, 1988). 


(xi) RULES REGULATING THE PERSONAL CONDUCT OF OFFICERS 
AND SERVANTS OF THE BOARD. 


(G. O. No. 10, P. & H., dated 3-1-1938, Pt. I-A of the Fort St. - 
George Gazette, dated 25th January, 1938 at pp. 45-46.) 


In exercise of the powers conferred by sub-section (1) and 
clause (h) of sub-section (2) of section 71 of the Madras Hindu 
Religious Endowments Act, 1926 (Madras Act II of 1927), the 
Government of Madras are hereby pleased to make the following 
rules for regulating the personal conduct of officers and servants 
of the Madras Hindu Religions Endowments Board :— 


1. RESPONSIBILITY OF OFFICERS AND SERVANTS FOR ACTS OF 
THEIR FAMILY.—An officer or servant of the Board is responsible 
for any act done by his wife or by any other member of his family 
living with or in any way dependent on him which, if done by 
himself, would constitute a breach of these rules. 


2. Girt, GRATUITIES AND REWARDS.—Save as otherwise pro- 
vided in these rules, an officer or servant of the Board shall not, 
except with the previous sanction of the President of the Board 
(hereinafter referred to as the President), accept directly or 
indirectly on his own behalf, or on behalf of any other person, or 
permit any member of his family so to accept, any gift, gratuity 
or reward of any offer of a gift; gratuity or reward from any 
‘person. 

3. Supscrietions.—Officers and servants of the Board shall 
not take any part in the collection of subscriptions for any pub- 
lie or local purposes. 


_ 4. PURCHASE or ResieNation.—Officers and servants of the 
Board shall not enter into any pecuniary arrangement for the 
resignation by one of them of any office under the Board for the 
benefit of others. Should this rule be infringed, any appoint- 
ment consequent upon such resignation will be cancelled and dis- 
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ciplinary action will be taken against such of the parties to the 
arrangement as are still in service under the Board. 


5. CONTROL OVER IMMOVABLE PROPERTY HELD OR ACQUIRED BY 
OFFICERS AND SERVANTS OF THE Boarp.—Every officer or servant 
of the Board or candidate for service under the Board shall make 
to the President a declaration of all immovable property which 
may from time to time be held or acquired by him or by his wife 
or by any member of his family living with or in any way depen- 
dent on him. Such declaration shall state the district within 
which the property is situated and shall give such further infor- 
mation as the Board may require. 

Note.—(i) The declaration must include all immovable pro- 
perty held or acquired wherever situated in India. It should as 
far as possible give all the details specified in the form in Appen- 
dix A. 

(ii) Every officer or servant of the Board shall submit to 
the President not later than the 15th January in each year a state- 
ment in the form given in Appendix A showing all the immovable 
property of which he stood possessed, or in which he had an in- 
terest, at the close of the preceding calendar year. In columns 
6 and 21 of the form, particulars shall be entered of any immova- 
ble property relinquished or otherwise disposed of. 


(iii)) If in any year an officer or servant of the Board has 
neither acquired nor relinquished or otherwise disposed of any 
immovable property or any interest in immovable property he 
may instead of a return in the form given in Appendix A submit 
a certificate in the form below: 


I, A.B., do solemnly declare that since the submission by 
me of the return certificate on—I -have not acquired or become 
possessed of either in my name or in that of any other person or 
relinquished or otherwise disposed of any immovable property or 
any beneficial or other interest in immovable property. 


Place. (Signature) A.B., 
Date. Official designation. 


(iv) The annual return shall include all immovable pro- 
perty acquired or registered in the name of the officer or servant 
of the Board either on his own account or as a trustee, executor 
or administrator or temple mirasdar or acquired or registered 
in the name of or held or managed by his wife or by any other 
member of his family living with or in any way dependent on him. 
In the case of an officer or servant of the Board who follows the 
Marumakkattayam or Aliyasanthana Law, the statement shall in- 
elude acquisitions of immovable property by his consort. 

(v) The President shall maintain a register in the form 
given in Appendix B showing the landed property held by each 
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officer or servant and shall revise it each year with reference to 
the particulars furnished under note (ii). 

(vi) A candidate for appointment in superior service 
under the Board shall submit with his application a statement 
in the form in Appendix A. 

(vii) Any attempt to mislead and any failure to give full 
and correct information will render the officer or servant concern- 
ed liable to dismissal from service. 

6. PROMOTION AND MANAGEMENT or COMPANIES.—An officer 
or servant of the Board, whether on leave or in active service, 
shall not take part in the promotion, registration or management 
of any bank or company. h 

This rules does not apply to the management by an officer 
or servant of the Board of any association established and con- 
ducted in good faith for the purpose of mutual supply and not 
for profit, when such management does not interfere with his 
duties or subject to the same condition, to any officer or servant, 
who; under the general or special sanction of the Board, takes 
part in the management of a co-operative society registered or 
deemed to be registered under the Madras Co-operative Societies 
Act, 1932 (Madras Act VI of 1932). 

. Note.— (i) Officers and servants of the Board of every class 
may hold office in any co-operative society composed wholly of the 
Board’s officers and servants or partly of such officers and ser- 
- vants and partly of servants of the Crown or serve on any com- 
mittee appointed for the management of its affairs. 

(ii) Subject to the sanction of the President and a certifi- 
cate to the effect that the work undertaken will he performed 
without detriment to his official duties an officer or servant of the 
Board who is a member of a co-operative society composed whollv 
of the Board’s officers and servants or partly of such officers and 
servants and partly of servants of the Crown may accept remu- 
neration for keeping the accounts of the society. 

7. PRIVATE TRADE OR EMPLOYMENT.—An officer or servant of 
the Board shall not engage in any trade or undertake any employ- 
ment other than his public duties. . 

8. PECUNIARY TRANSACTIONS WITH TRUSTEFS.—AII officers 
-and servants of the Board are prohibited from having any pecu- 
niarv: transactions with trustees of institutions coming under the 
jurisdiction of the Board or with any other person in any way 
connected with such institutions. 


` 9. INSOLVENCY AND HABITUAL INDEBTEDNESS.—(1) When an 

officer or servant of the Board is adjudged or declared an insol- 

“vent or when any portion of the salary of such officer or servant 

js constantly being attached, has been continuously under attach- 
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ment for a period exceeding two years or is attached for a sum 
which in ordinary circumstances, cannot be repaid within - a 
period of two years, he will be Lable to dismissal from the ser- 
vice ot the Board unless he proves that the insolvency or indebted- 
ness is the result of circumstances which, with the exercise of 
ordinary diligence, he could not have foreseen or over which he 
had no control, and has not proceeded from extravagant or dis- 
sipated habits. 


Note.—(i) An officer or servant of the Board who intends to 
apply to be adjudged an insolvent under any law relating to in- 
solvency for the time being in force shall intimate his intention 
oi doing so to the authority which has the power to suspend such 
officer or servant and such authority may, if it thinks fit, suspend 
him irom service. 

(ii) An officer or servant of the Board who has been re- 
moved trom service on account of insolvency is ineligible for re- 
employment in any branch of the Board’s service. 

10. COMMUNICATION OF OFFICIAL DOCUMENTS OR INFORMA- 
T10ON.—No officer or servant of the Board shall, except when em- 
powered in this behalf by the President, communicate directly or 
indirectly any official document or information to any other offi- 
cer or servant of the Board or an officer or servant of any local 
authority or a servant of the Crown, unauthorised to receive 
the same, or to a non-official person or to the press. 


11. CONNEXION WITH PRESS.—An officer or servant of the 
Board shall not become a proprietor in whole or in part or con- 
duct or participate in the editing or management of any news- 
paper or other periodical publication. 

12. RESTRICTIONS ON THE PUBLICATION OF DOCUMENTS AND ON 
COMMUNICATIONS TO THE PRESS.—(1) No officer or servant of the 
Board shall, in any document published under his own name or 
in any communication made to the press under his own name or 
in any public utterance delivered by him, make any statement of 
fact or opinion which is capable of embarrassing— 

j (a) the relations between the Central Government or any 
Provincial Government and the people of India or any section 
thereof; or 

(b) the relations between His Majesty or the Governor- 
General and any foreign State or Prince or any Ruler of any 
State in India. 7 


(2) An officer or servant of the Board who intends to pub- 
lish any document under his own name or to make any communi- 
cation to the press under his own name or to deliver any public 
utterance containing statements in respect of which any doubt 
as to the application of the restrictions imposed by sub-rule (1) 
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may arise, shall submit to the Provincial Government a copy or 
urart of tne document which he intends to publish or of the com- 
munication when he intends to publish or or the utterance which 
he intends to deliver, and shali not publish the document, make 
the communication or deliver the utterance, save with the sanc- 
tion of the Provincial Government and with such alterations, if 
any, as the Provincial Government may direct. 


13. EVIDENCE BEFORE COMMITTEES.—An officer or servant of 
the Board shall not give evidence before a public committee, un- 
less he has first obtaimed vhe permission ot the President. In 
giving such evidence he shall not criticise the policy or decisions 
of the Board, of the Secretary of State, of the Crown representa- 
tive or of any Government in British India. 

This rule shall not apply to the evidence given before 
statutory Committees with power to compel attendance and the 
giving of answers or to evidence given in judicial inquiries. 

l4. TAKING PART IN POLITICAL MOVEMENTS.—An officer or 
servant of the Board shall not take part in, or subseribe in aid 
of , or assist in any way, any political movement in India relat- 
ing to Indian affairs. If a doubt arises as to whether any action 
which an officer or servant of the Board proposes to take will con- 
trayene the provisions of this rule, he shall, refer the matter to 
the Provincial Government through the President. 


Note.—Seditious propagandism or the expression of dis- 
loyal sentiments by an officer or servant of the Board will be re- 
garded as sufficient ground for dispensing with his services. 


15. ‘TAKING PART IN ELECTION.—An officer or servant of the 
Board shall not, by canvassing or otherwise, interfere or use his 
influence in any way, in an election to a legislative body or to a 
local authority, except that he may record a vote, if he is quali- 
fied to do so. In that case he shall, as far as possible, avoid giving 
any indication of the direction in which he intends to vote or has 
voted. 

This rule applies only to whole-time officers and servants. 


16. VINDICATION OF ACTS AND CHARACTER OF OFFICERS OR SER- 
VANTS OF THE BOARD AS SUCH.—An officer or servant of the Board 
may not, without the previous sanction of the President, have 
recourse to any Court or to the press for the vindication of his 
official acts or character from defamatory attacks. 

Nothing in this rule shall limit or otherwise affect the right 
of any officer or servant of the Board to vindicate his private acts 
or character. 


17. ADDRESS WHILE UNDER SUSPENSION.—When an officer or 
servant of the Board is suspended, he is free to go wherever he 
likes, but he shall leave his address with the head of his office, or 
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if he is himself the head of an office, with the President of the 
Board. He shall also leave his address with the officer, if any, 
holding an inquiry into his conduct. 

He shall obey all orders to attend any inquiry into his con- 
duct, and if he fails to do so, the inquiry may be held in his 
absence. 

(Forms—omitted.) 


(xii) TEMPLES UNDER CouRT or WARDS. 
(G. O. No, Mis., 3942, L. & M., dated 19th September, 1926.) 


TEMPLES UNDER THE CouRT OF WaARDS—I'ROM THE JURISDIC- 
TION OF THE Hinpu Reuicious ENpowMENTS Boarp.—Temple 
managed by the Court of Wards are, so the Government are ad- 
vised, “under the jurisdiction of the Hindu Religious Endowments 
Board, and the Government see no reason to grant them general 
exemption from the operation of the Act. The Hindu Religious 
Endowments Board is however willing to allow the following con- 
cessions to such temples so long as they continue to be under the 
Court’s management :— 


(1) The commission due to the Board will be fixed at 5/6 
per cent. instead of the maximum 14 per cent. allowed in section 
65 of the Act. 

(2) The audit of the accounts of the temples by the Exa- 
miner of Local Fund Accounts will be accepted. 

(3) So as to minimise labour and to avoid the necessity for 
the employment of extra establishment by the Court of Wards, 
the Board will accept, as far as possible, the Court of Ward’s 
form of budget and all other statements and 

(4) The Board will aecept such information as the Court 
of Wards is able to furnish through its own officers to enable the 
Board to maintain the register prescribed in section 34 (1) of the 
Act, provided the Court of Wards assists the Board’s officers and 


gives all reasonable facilities to them to collect any additional in- 
formation required. : 
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ACCOUNTS. 
See Audit. 

Auditors. . 

Budget. 

and inquiries, 95. 

Maintenance of, and appointments of 
auditors, 131. 

Submission of budgets and annual, 
of maths. 166. J 


ACT XX OF 1863. 
Defects in—, 12. 
Necessity for 
Passing of—, 1I. 
Religious Endowments—, 64. 

ACT I OF 1925. 

Passing of—, 35- 

Validation of action taken under 
Madras—, 62. 

Validity of, disputed and the question 
raised before the Law Courts, 35. 


ACT II OF 1927. 
Passing of—, 36. 
ACT I OF 1928, 37. 
ACT V OF 1929, 37- 
ACT IV OF 1930, 38. 
ACT XI OF 1931, 38. 
ACT XI OF 1934, 38. 
ACT XII OF 1935. 39. 
ACT XX OF 1938, 40. 
ACT XXII OF 1939, 40. 
ACT V OF 1944, 40. 
ACT X OF 1946, 43. 
ADMINISTRATION. 
—of endowments by the Court, 77. 
Power of— of Board of endowments 
for which schemes were settled 
under S. 92, C. P. Code, 224. 


ADMINISTRATIVE POWERS, 96. 
ALIENATION. 

By exchange, sale, mortgage or lease 
of immovable property of endow- 
ments, 224-232. 

AMENDING ACTS. 

Act amended by not less than ten 
Acts of the Legislature (viz.) Madras 
Acts I of 1928, V of 1929, IV of 1930, 
XI of 1931, XI of 1934, XII of 
1935, XX of 1938, XXII of 1939, 
V of 1944 and X of 1946, 37. 


ANALOGOUS LAW, 63. 
ANANTHACHARLU’S BILL, 25. 





a new enactment, 


ARCHAKA. 
—and trustee, 118. 


ASSESSMENT. 
Assessment and recovery of costs, 
expenses and contributions from 
endowments, 202. 


ASSISTANT COMMISSIONERS, ror. 
Appointment of—, 42. 
Appointment and qualifications of—, 

Tor. 
Board’s power in cases of default by—, 


103. 

Delegation of powers and dutics to—, 
102. 

Duty of, to assist Board, 102. 

Inspection by President, Commissioner 
or—, 165. 

Jurisdiction of—, 101. 

Transfer and withdrawal of pro- 
ceedings pending before—, 102. 

ATTORNEY GENERAL. 

Proceedings by—, in respect of 

Charities and endowments, 219. 


AUDIT. 
See Accounts. 
—of accounts of maths, temples, etc., 
for which schemes have been 
settled. 134. 


AUDIT FUND, 200. 
AUDITORS. 
Appointment of—, 135. 
Maintenance of accounts and appoint- 
ments of—, 131. 
AUDIT REPORT. 
Contents of the—, 132. 
Rectification of defects and irregu- 
larities disclosed in audit and order 
of surcharge against trustec, 132. 
Submission of—, 132. 


BENAMI PURCHASE. 
« TN hebat ofdebutter property, 171. 
See Commissioners, 64. 
Board’s power in cases of default by 
Assistant Commissioners, 103. 
Board’s powers of revision, 102. 
Exercise of the rights and powers and 
discharge of the dutiesofa Committe 
by the, in certain cases, 166. 
Finality of Board’s order, 181. 
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‘€ BOARD ”—(Contd.) 
Inquiry by, into mismanagement by 
trustees, 172. 

Office and meetings of the—, gr. 
Officers and servants of the, their 
appointment and punishment, 91. 
Powers and duties of the, in general, 

2. 
REY of expenses incurred by the 
Board on legal proceedings, 199. 
Power of, to make by-laws, 99. 
Strength of the, and its incorporation, 
—to exercise Assistant Commissioner’s 
powers and discharge his duties in 
certain cascs, 103. 
-Suits by—lInstitution of, under the 


Act, 209. 
BOARD OF COMMISSIONERS, 82. 
BUDGETS. 
—of temples, 157. 
Submission of, and annual accounts of 
maths, 166. 
BY-LAWS. 
Power of Board to make—, 99. ` 
Rules, and Regulations under the Act, 


CARMICHAEL’S BILL, 1883, 20. 
CERTIORARI, WRIT OF, 205. 
CHARITABLE AND RELIGIOUS 

TRUSTS ACT. 

Jurisdiction of Court under the—57. 

CHARITABLE ENDOWMENTS. 

Religious and—, 55. 
CHARITABLE PURPOSES. 

Gifts or endowments for religious or—, 


Ei the English Income-tax Act, 
1842, 75. 
CHARITABLE TRUSTS. 
Board or Court does not directly 
administer—,178. 


CHARITABLE TRUSTS ACT, 
English—, 45. 


CHARITIES. 
Course of Legislation in England 
regarding administration of—, 45. 
—Vested in corporations, 86. 


CHARITY COMMISSIONERS. 
English law relating to—, 47. 
Powers of, iri England— Charitable 

Trusts Acts, 1853-94, 85. 


CHENSAL RAO’S BILL, 1899, 22. 
COMMISSIONERS. 
Boards of—, 82. 
Construction of Acts as to jurisdiction 
of, 85. 
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COMMISSIONERS—(Contd,) 
heer of orders of, in England, 
Incidental powers of—, 139. 


Inspection by Fresident, or Assistant 
ommissioner, 165. 


Jurisdiction of—, 84, 


139. 
Powers of, in England— Inquisitorial, 


95- 
Power of Government to remove, and 
their disqualification, .go. 
Qualifications cf, and their appoint- 
ment, 89. : 
Remuneration of—, go. 
Tenure of office of—, 89. 
“ COMMITTEE,” 64. i 
CONJEEVARAM TEMPLES, 6. - 
GONSTRUCTIONIOR THE ACT, ` 


CONSTRUCTION OF ACTS. 
= to jurisdiction of Commissioners, 


5. 
CONTRIBUTIONS. 

Raising the, payable by institutions, 
42. . 

Assessment and recovery of costs, 
expenses and, from endowment, 202. 

Annual, from endowments to Board, 
200. : : ; 

Limitation for levy of—, 207. 

Board not to levy contribution for 
more than three faslis preceding, 
205. - 

COPIES. 

—and extracts of documents, 95. 

Public officers to furnish, of or extracts 
from certain documents, 134. 

Grant of copies of proceedings under 
the Act, 240. 


CORPORATIONS. 
Charitiess vested in—, 86. 


COSTS: Pee AR 
—Recovery oard, 199. 
Assessment ft recor 3 of costs 
expenses and contributions from 
endowments, 202. ` : F 
Costs of suits and proceedings, order 
as to, 220. 


“COURT,” 64. ° 

COURT-FEES. ; 

—leviable on document under the 
Act, 299. 

COURT OF WARDS, 2 
Madras, Act (1902) not affected, 112. 
Powers of Court in regard to religious 

endowments of which” 8 
hereditary trustee or manager, 114° 
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—within the English Income-tax Act, 
1842, 75- 


CHARITABLE ‘TRUSTS. 
Board or Court does not directly 
administer—,178. 


CHARITABLE ‘TRUSTS ACT, 
English—, 45. 
CHARITIES. 
Course of Legislation in England 
regarding administration of—, 45. 
—Vested in corporations, 86. 


CHARITY COMMISSIONERS. 
English law relating to—, 47. 
Powers of, in England— Charitable 

Trusts Acts, 1853-94, 85. 
CHENSAL RAO'S BILL, 1899, 22. 
GOMMISSIONERS. 

Boards of—, 82. 
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Enforcement of orders of, in England, 
26. 

Incidental powers of—, 139. 

Inspection by President, or Assistant 
Commissioner, 165. 

Jurisdiction of—, 84, 139. 7 

Powers of, in England— Inquisitorial, 
95. 

Power of Government to remove, and 
their disqualification, 90. 

Qualifications cf, and their appoint- 
ment, 89. 

Remuneration of—, go. 

Tenure of office of—, 8g. 
COMMITTEE,” 64. 
CONJEEVARAM TEMPLES, 6. 
CONSTRUCTION OF THE ACT, 

58. A 
CONSTRUCTION OF ACTS. 

Ere to jurisdiction of Commissioners, 
CONTRIBUTIONS. 

Raising the, payable by institutions, 

42. 

Assessment and recovery of costs, 
expenses and, from endowment, 202. 

Annual, from endowments to Board, 
200. 

Limitation for levy of—, 207. 

Board not to levy contribution for 
more than three faslis preceding, 
205. 

COPIES. 

—and extracts of documents, 95. 

Public officers to furnish, of or extracts 
from certain documents, 134. 

Grant of copies of proceedings under 
the Act, 240. 


CORPORATIONS. 
Charitiess vested in—, 86. 


COSTS. ac 
—Recovery by Board, 199. 
Assessment and recovery of costs 
expenses and contributions from 
endowments, 202. 

Costs of suits and proceedings, order 
as to, 220. 


“ COURT,” 64. 
COURT-FEES. 
—leviable on document under the 
Act, 239. 
COURT OF WARDS, 
Madras, Act (1902) not affected, 112. 


Powers of Court in regard to rehgious = 


endowments of which wa 
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CUSTOMS AND USAGES. 
Saving of—, 238. 


CYPRES APPLICATION. 
—of endowment or surplus, 189. 
Applicability of—, 193-199. 
Statutory—, 192. 


CYPRES DOCTRINE. 
—and its application, 192. 


‘*DEBUTTER PROPERTY,” 71. 
DEVADASI INAMS. 
Enfranchisement or freeing of lands 
etc., held by a devadasi on condition 
of service in a temple, 124. 


‘‘DEVASTHANAM,” 71. 
DHARMAKARTHA, 171. 
DISMISSAL. 
Suspension, removal and, of non- 
hereditary trustees, 143, 144. 


DISPUTES. 
Settlement of—, 238. 


DISQUALIFICATIONS OF TRUS- 
TEES, 155. 


DOCUMENTS. 
Copies and extracts of—Grant of, 95. 
Transmission of, for examination, 95. 


“ ELECTORAL AREA,” 65. 
ENDOWED PROPERTY. 
Attempts at legislation for making 
better provision for protection and 
control of—, 12. 


“ENDOWMENT,” 54, 74- 
ENDOWMENTS. . 
Administration of, by the Court, 77. 
Capacity to make an—, 78. 
Distinction between public and pti- 
vate—, 59. 
Gifts or , for religious or charitable 
purposes, 75. 
Jurisdiction over notified temple cr—, 
188. 
Maintenance of temples and adminis- 
tration of, a function of the State, 1. 
Power to exempt—, 60. 
Religious and charitable—, 55. 
Religious and non-religious—, 55. 


ENDOWMENT FUNDS. ‘ 
Application of—, 189. 
ENGLISH LAW. 


Course of legislation in England re- 
garding administration of charities, 


45. 
—relating to charity commissioners, 
47. — 
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“ EXCEPTED TEMPLE,” 65. 
EXCHANGE. 
See Alienation, 224-232. 


EXECUTIVE OFFICER. 
Appointment of, for notified temple, 
or endowment and his powers and 
duties, 187. 


EXEMPTION FROM JURISDIC- 
TION. 
Burden of proof as to—, 87. 


EXEMPTION OF ENDOWMENTS, 
Power to exempt endowments from 
jurisdiction of Board, 6o. 


EXTENT OF OPERATION OF ACT, 


58. 


FEMALES. 
Custom excluding females - from 
trusteeship, 151. 
FEMALE MANAGER, 81. 
SES AUN OF BOARD’S ORDER, 
181. 
FINANCE. 
See Budget. 
Audit. 
Accounts. 
—of Religious endowments, 199-206. 


GIFTS. eh 
Offerings and, —If personal ` pro- 
perties of Poosaries or trustees, 78. 
Presumption in case of, expressly for 
religious purposes, 76. 


GOVERNMENT 
—not to interfere with Hindu religious 
endowments except as provided 
by this Act, 239. 


GOVERNMENT MANAGEMENT. 
Consequences of withdrawal of—, 11. 


HEALTH. 

Authority of trustee to incur expendi- 
ture on, etc., of pilgrims and wor- 
shippers, 189. 

HEREDITARY RIGHTS. exe 

Jurisdiction of the Court only ancil- 
lary—, may be ignored in the 
interests of the trust—Hindu Law, 
146. 

HEREDITARY TRUSTEE, 67, 69, 110. 

Powers of Court in regard to religious 
endowments of which ward is, or 
manager, 114. 

HINDU, ae : 
. Trustee to be—, 136. ~~ 
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“ HINDUISM,” 54. 


“ HINDU RELIGIOUS ENDO- 
MENTS,” 54. 

IDOLS. 
—and maths are both juridical per- 


sons, 72. 

Offerings to—, 76. 

Property held by an—, 72. 

Suit by or against an—, 72. 

INAMS. 

Enfranchisement or frecing of lands 
etc., held by a devadasi on condition 
of service i ina temple, 124. 

—for service in temples, 118. 

Resumption and regrant of, granted 
for the performance of any charity 
or service connected with a math 
or temple in case of alienation of 
the inam or of failure to perform 
the charity or service, 128. 

** INCOME,” 191. 
INQUIRIES. 

Accounts and—, 95. 
INTERPRETATION OF THE ACT. 

See Construction of Act. 

Construction of the Act, 58. 
JAIN ENDOWMENTS. 

Power to extend Act to—, 60. 
JAIN TEMPLES. 

—and endowments, 60. 
JOINT FAMILY. 

Office of trustee in,—Junior member 

not entitled to take part, 68. 
JURIDICAL PERSONS. 
Idols and maths are both—, 72. 
JURISDICTION, 58. 

Construction of Acts as to, of com- 
missioners, 85. 

—of the Court only ancillary— 
Hereditary rights may be ignored 
in the interests of the trust—Hindu 
- Law, 146. 

JURISDICTION OF COURT. 

—under the Charitable and Religoius 
Trusts Act, 57. 

“KATTALAI”, 78. 
<- —if endowment 78. 


KATTALAI TRUSTEES. 
General and—,109. 


LEASE. 
. —of endowment property, 224. 
See Alienation. 


LEGAL PROCEEDINGS. 
Recovery of costs of—, by Board, 199, 


LIMITATION. 
Board not to levy contribution: for 
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LIMITATION—(Conid.) 


more than three faslis preceding, 
205. 
LOCAL GOVERNMENT, 87. 
MADRAS ACT I OF 1925. 
Repeal of—, 61. 


MAHANT. 
Position of shebait and—, 169. 


MALABAR. 
Temples in— 61. 


MANAGER. 
Appointment of , and his functions, 
167. 
MANAGING TRUSTEE. 
Powers of Board to appoint—, 176. 
** MATHS”, 60, 70, 71, 166. 
Audit of accounts of , temples etc., 
for which schemes have been settled, 


134. 
Distinction between temples and—, 


71. 
Idols and , are both juridicial persons, 
72. 
Power of trustee of , or temple over 
trustees of specific endowments, 108. 
Property held by a —, 72. 
Religious endowments and —, 73. 
Schemes for —, 173. 
Submission of budgets and annual 
accounts of —, 166. 
MEETINGS. 
Office and, of the Board g1. 
MISMANAGEMENT. 
Inquiry by Board into , by trustees, 
172. 
‘*MOHUNT ”. 


See Maths, 71. 
—and shebaits removal of—Schemes 


for management, 148. 
MORTGAGEE. 
See Alienation—, 224-232. 
MUTHUSWAMI IYER’S BILL, 1894, 
22, 
NEW TRUSTEES. 
See Trustee 
Temple. 
Maths. 
Appointment of—, 138. 
“NO! -HEREDITARY TRUSTEE,” 
6. 
NON-HEREDITARY TRUSTEES. 
Stp ansion, removal and dismiss 
—, 143, 144. 
SOOO ENDOWMENT. 
Religious and—, 55. 
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. NOTIFIED TEMPLE, 66, 183. 


Appointment of executive officer for, 

or endowment and his powers and 
duties, 187. 

Jurisdiction over, or endowment, 188. 

Schemes to cease to apply to, or 
endowment, 187. 

Section 57 not to apply to, or endow- 
ment, 188. 


NOTIFICATION OF TEMPLE. 
—when to be resorted to, 186. 


OATH. 


Examination on—, 95. 


OFFERINGS. 
—and gifts—If personal properties 
of Poosaries or trustees, 78. 


OFFICERS. 
See Servants. 
—and servants of the Board, their 
appointment and punishment, 9I. 
Filling up vacancies among officc- 
holders or servants, 164. 


PAGODAS. 
See Temples. 
Arrangement for small, in villages ; 
for larger temples, 4. 


“ PERSON HAVING INTEREST,” 66. 
“ PERSONS INTERESTED,” 73. 
Suits by, institution of, under the 
Act, 209. 


PILGRIMS. 

Authority of trustee to incur expen- 
diture on health, etc., of, and 
worshippers, 189. 

POOSARIES. 
Offerings and gifts— If personal 
properties of, or trustees, 78. 
POSSESSION. 
Putting trustee in—, 233. 
“ PRESCRIBED,” 66, 73. 
“ PRESIDENCY OF MADRAS,” 59. 
PRESIDENT. 

See Board. 

Inspection by, Commissioner or Assis- 
tant Commissioner, 165. 

Powers of the—, 43. 

Power of, to constitute territorial 
divisions and assign functions, 98. 

—to be administrative head of Board 
and to have power to transfer pro- 
cecdings and call for records, 99. 

PRISON CHARITIES, 179. 
PRIVATE CHARITIES. X 

Distinction between public and private 

endowments, 59. 
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PROTECTION OF TEMPLE PRO- 
PERTY. 


Attempts at legislation for making 
better provision for protection and 
control of endowed property. 12. 


PUBLIC CHARITIES. 
Distinction between public and pri- 
vate endowments, 59. 


PUBLIC OFFICERS. 
—to furnish copies of or extracts from 
certain documents, 134. ~ 


PUBLIC RELIGIOUS ENDOW- 
MENTS, 59. 
RAMIENGAR’S BILL, 1872, 13. 
RASH BEHARI GHOSE’S BILL, 25. 
REFORM ACT, 1919. 
Effect of the—, 28. 


REGISTER OF ENDOWMENTS. 
Annual verification of the—, T05. 
Preparation of—, 103. 


REGRANT. 

Resumption and, of inam granted 
for the performance of any charit 
or service connected with a mat 
or temple in case of the alienation 
of the inam or of failure to perform 
the charity or service. 128. 


REGULATIONS. 
Rules, bye-laws and, under the Act, 
73- 


REGULATION VII OF 1817. 
Madra Endowments and escheats—, 
4: 2 


RELIGIOUS AND CHARITABLE 
ENDOWMENTS, 55. 


RELIGIOUS AND CHARITABLE 
TRUSTS ACT. 
Passing of the—, 26. 


“RELIGIOUS ENDOWMENT,” 66. 
RELIGIOUS ENDOWMENTS. 

—and maths, 73- 

—in general, 103. 


RELIGIOUS ENDOWMENT ACT, 


1927. : 

dees that led up to the introduction 
of the Bill of 1922, 29. S 

Circumstances that led up to the 
introduction of a new re-enacting 
Bill in 1926 with a provision for 
validating 
of 1925, 36. 3 = 


Acts done under Act -I~ ` 
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RELIGIONS ENDOWMENT ACT— 

(Contd. ) 3 

-. Amendments to—, 3 

~ .by Act II of 1927, by Acts I of 1928, 
V of 1929, IV of 1930, XI of 1931, 
XI of 1934, XII of 1935, XX of 
1938, XXII of 1939, V of 1944 and 
X of 1946. 

RELIGIOUS PURPOSES. 

Gifts or endowments for religious or 
charitable purposes, 75. 

Presumption in case of gifts expressly 

_ for—, 76. 
REMOVAL. 

Suspension, and dismissal cf non- 

hereditary trustees, 143, 144. 
‘“RESUMPTION. 

—and grant of inam granted for the 
performance of any charity or 
service connected with a math or 
temple in case of the alienation of 
the inam or of failure to perform 
the charity or service, 128. 

REVISION. 
Board’s powers of—, 102. 


RIGHT OF SUIT. 

Suits, institution of, under the Act, 209. 
ROBINSON’S BILL, 1877, 16. 
ROCK FORT TEMPLE. 

—in Trichinopoly, 6. 

RULES. 
Power of Government to make—, 206. 
—Bye-Laws and Regulations under 
the Act, 73. 
SALE. 
See Alienation, 224-232. 
SANCTION OF BOARD, 
. —for suits to be instituted under the 
Act, 209. 
SCHEDULES. 
Power of Government to alter—, to 
the Act, 208. 


** SCHEME,” 161. 
. Beard refusing to frame,—Powcr of 
Court to frame scheme, 177. ` 
Considerations which will weigh with 
Courts in framing—, 162. 
_ Directions to trustees to assist in 
preparing—, 179. 
—for maths, 173. 
—scttled under S. 90, C. P. C., 222. 
Board to exercise powers of adminis- 
tration under certain—, 224. 
. In what cases the Board will settle a, 
—English Law, 178: 
Modification or cancellation of—, 18r. 
Practice as to alteration of—,_182. 


THE MADRAS RELIGIOUS ENDOWMENTS ACT. 


SEHEME—(Contd.) 


Provisions as to, under this Act, 161, 

—settled by Court, 182. 

Settlement of—, 160. - 

—to cease to apply to notified temple 
or endowment, 187. 

When Court will interfere with 
settled,—English practice, 181. 

SCHEMES FOR TEMPLES, 158. 

See Scheme. 

Audit of accounts of maths, temples, 
etc., for which schemes have been 
settled, 134. 

SECULAR PROPERTY. 

Application of Act to property partly 

religious and partly secular, 232. 
SERVANTS. 

See Officer. 

Appointment and punishment of, of 
temples, 115. 

Filling up vacancies among office- 
holders or—, 164. 

Officers and, of the Board their 
appointment and punishment, 91. 

SERVICE INAMS. 

See Inams. 

Inams for service in temples, 118. 

Resumption and regrant of inam 
granted for the performance of any 
charity or service connected with a 
math or temple in case of alienation 
of the inam or of failure to perform 
the charity or service, 128. 

“ SHEBAIT,” 71. 

Benami purchase by, of debutter 
property, 171. 

Mohants and, removal of—Schemes 
for management, 148. 

Position of, and mahant, 169. 

**SPECIFIC ENDOWMENT,” 67. 

See Kattalai. 


SPECIFIC ENDOWMENTS. 


Application of sections 38 and 39 to—, 
105. 
Application of sections 53 and 53-A to 


—, 154. 
Applications of sections 55.and 56 to 
—, 150. 
SRIPERUMBUDUR TEMPLES, 6. 
SRIRANGAM TEMPLE, 6. 
SULLIVAN’S BILL, 1886, 21. 
SUPERSTITIOUS USES. 
—not forbidden, 77. 
SURCHARGE. F 
Rectification of defects and irregu- 
larities disclosed in audit and order 
of, against trustee, 132. 
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SUSPENSION. - . - -- - -.. 


—removal and dismissal of non- 
hereditary trustees, 143, 144. 


“ TEMPLE,” 67, 79, 81, 135. 


TEMPLES. 


Audit of accounts of maths, ctc., 
for which schemes have bcen settied, 
134. r 

Budgets of—, 157. 

Distinction between, and maths, 71. 

Inams for service in—, 118. 

—in Malabar, 61. : 

Maintenance of, and administration 
of endowments, a function of the 
State, 1. 

abi Ee of, when to be resorted to, 
186. 

Power of trustee of math or, over 
trustees of specific endowments, 108 


TEMPLE COMMITTEES. 
Abolition of—, 41. 


TEMPLE FUNDS. 


Application of endowment funds, 189° 
Disposal of surplus funds in the hands 
of Government, 8 


TEMPLE SERVANTS. 


Right to remove,— 117. 
Appointment and 
servants of temples, 115. 


TERRITORIAL DIVISIONS. 
Power of President to constitute, and 
assign functions, 98. 
TIRUPATI TEMPLE, 5. 
TIRUVELLORE TEMPLES, 6. 


TRANSFER OF CASES. 

President to be administrative head of 
Board and to have power to transfer 
proceedings and call for records, 99. 

Transfer and withdrawal of pro- 
ceedings pending before Assistant 
Commissioners, 102. 

TRANSITARY PROVISIONS, 240. 


_ TRICHINOPOLY. 
Rock Fort Temple in—, 6. 


TRINOMALLEE TEMPLE, 6. 


punishment of” 


“TRUSTEE,” 67, 81. | zaco 
Archaka and—, 118. .- o 0000 
Authority of, to incur expenditure on 

health etc., of pilgrims and wor- 
shippers, 189. ‘Rive x 
Care required of, and his powers, 106. 
Custom excluding femalesfrom trustee- 
ship, 151. 

General and Kattalai,—, 109. 
Inquiry by Board into mismanage- 
ment by—, 172. BY 
Offerings and gifts— If personal 
properties of poosarics or—, 78. 
Office of trustee in joint family— 

Junior membcr not entitled to take 
part, 68. z 
Power of, of math or temple over 
trustces of specific endowments, 108. 


Rectification of defects and irregu- 
larities disclosed in audit and order 
of surcharge against—, 132. 


Removal of—, Nature of jurisdiction, 
145. 

Suspension, removal and dismissal of 
non-hercditary trustees, 143, 144. 


Putting trustec in possession, 233. 
—to be Hindu, 136 


—to obey orders of Board or President; 
"Ig. 


UNCERTAINTY. 
. Gifts void for vagueness and—, 77. 
USAGE. 


Saving of established—, 238. 
See Customs. 


UNENDOWED CHARITIES. 87. 
VAGUENESS. 
Gifts void for, and uncertainty, 77. 


VALIDATION OF ACT, © 


Section 7 not ultra vires of the powers 
of the Madras Legislature, 63. 


VILLAGE TEMPLES. 


Arrangement for small pagodas in 
villages ; for larger temples, 4. 
VOLUNTARY CONTRIBUTIONS. 


Institutions wholly maintained by—, 
7: 
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WORDS AND PHRASES: 
s: Board,” TIRE vg 
. “ Committee,” 64. 
“ Court,” 64. - 

“‘ Debutter property,” 71. 
** Devasthanam,” 71, 

“ Electoral arca,” 65. 

“ Endowment,” 54, 74. 
**Excepted temple,” 65. 
** Hereditary trustee,” 69. 


THE MADRAS RELIGIOUS ENDOWMENTS ACT. 
WORDS AND PHRASES—( Contd.) 


“ Persons interested,” 73. 

“ Prescribed,” 66, 73. - 

** Presidency of Madras,” 59. 

“ Religious Endowment,” 66. 
**Scheme,”’ 161. 

“ Shebait,”’ 71. 

“ Specific endowment,” 67. 
“Temples,” 67, 79, 81. 

» Trustee,” 67, 81. 


** Hinduism,” 54. 

“ Hindu Religious Endowments,” 54. 
“Income,” 19r. 

“ Kattalai,” 78. 

“ Maths,” 71. 

“ Mohunt,” 71. 

‘* Non-hereditary trustee,” 66. YEOMIAH ALLOWANCE. 


£ Notified temple,” 66. Income from,—Levy of contribution, 
»» Person having interest,” 66. 191. 


WORSHIPPERS. 
Authority of trustee to incur expendi- 
ture on health etc., of pilgrims 
and—, 189. 
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